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1. Introduction 

 

1.1 Executive Summary 
 
We are honored to present our December 2018 Monthly Tax Update (MTU) which is designed to keep 
businesses and individuals informed of the latest tax issues and bring value to both. Through our MTUs, 
we analyze tax developments to ensure that our valued clients are kept in tune with changes in the tax 
world. It is our sincere hope that MTUs will keep our clients updated with information that includes 
changes in tax and other related laws, court decisions, announcements and interpretations that bring 
relevancy to the business environment.  
Tax Conference Victoria Falls 2019 (22nd -25th May 2019) 
Matrix Tax School will host The Third Edition of the annual Tax Conference Victoria Falls 2019 in 
Zimbabwe from the 22nd to the 25th of May 2019. The Conference which has the regional orientation, 
assembles technical experts locally and globally to share anticipation of market outlook, insights into 
technical matters, and experience from practical cases. Transparency, complexity, exchange of 
information, increasing tax disputes and tax turbulence are some of the keywords to describe the new tax 
era experienced by today's tax executives. We will take a close look at the recent trends and developments 
and have an open conversation about the implications and future direction across the region.  
Suspension of Duty on Inter-esterified Palm Fats 
Minister of Finance has gazetted SI210 of 2018 which suspends duty on inter-esterified palm fats used in 
the manufacture of margarine and bakers’ fats by approved importers, a move that encourages 
consumption of inter-esterified palm fats ahead of trans fats.  Trans fats are believed to contribute to a 
host of health problems such as auto-immune disease, cancer, heart disease, fertility problems, and bone 
degeneration and the use of inter-esterified fats is important in addressing the health concerns of citizens. 
 New preclearance rules and transit period for abnormal trucks  
The government introduces new pre-clearance rules for road transporters mandating them to lodge their 
preclearance documents to the Commissioner before their arrival into Zimbabwe or they face a level 7 
fine or six months imprisonment or both such fine and imprisonment.  Meanwhile, the maximum transit 
timeline for trucks carrying abnormal loads to exist the country has been increased from the current 3 
days to 5 days from the date of arrival at the port of entry. 
A victory for women as sanitary wear is exempt from tax  
A victory for women is posted as the Minister suspends duty on importation of sanitary wear. Meanwhile 
the same products get VAT exemption upon importation or upon local production. It is the move to 
exempt the local production which however might not be welcome because producers will be unable to 
claim input tax once the product is exempt from VAT.  
Source of Fees is the place of “consumption expenditure”  
A recent Tanzanian court has ruled the importance of place of consumption expenditure as opposed to 
the place of consumption activity as the key consideration for determining the source of fees for purposes 
of non-resident tax on fees. Thus it is not the place the services are rendered that matters but rather 
whether the payer of the fees is a resident of the country.  
Finance Act (No 3) of 2018 tackles phoenix behaviour 
Upon realizing that the companies which they are managing have accumulated insurmountable tax debts 
directors would abandon such companies to form a new company or companies which take over the 
business of the abandoned company or companies. Such behaviour is prevalent amongst small to medium 
enterprises and is largely prompted by the existence of tax debts.  The Finance Act (No.3) of 2018 
contains a proposal to close this loophole by making directors of abandoned or wound up companies 
accountable for such companies’ tax debts.  
The Commissioner Condones late input tax claims 
The VAT Act specifies instances where the deductions of input tax are permissible, and it excludes 
instances where the goods are deemed to be acquired for entertainment purposes; where any fees or 
subscriptions are paid by the registered operator in respect of membership of any club, association or 
society of a sporting, social or recreational nature etc. The calculation of tax payable by a registered 
operator is in accordance with section 15 of the VAT Act [Chapter 23:12].  The section further states that 
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input tax on valid tax invoices not claimed within 12 months is disregarded. It is this position that the bill 
seeks to change by empowering the Commissioner to condone late claims supported by valid reasons.   
Taxation of Airtime Benefit 
Airtime means the time spent using a mobile phone, that is, through making phone calls or sending and 
receiving messages through wireless transmissions like emails or traditional SMS’. It is a common 
remuneration item in employment contracts of key staff. It can be granted to employees through prepaid 
recharge cards, postpaid or as an allowance that is included as part of employee’s remuneration. The fact 
that the airtime may be on account of the employee’s personal purpose makes it have PAYE and VAT 
ramifications, especially where the employer is a VAT registered operator. However what may be an 
issue is the splitting of the bill between private and business use by an employee.   
Mistake rectified to reinstate rollover relief on PPR 
Capital gains tax is chargeable on gains realized from the sale or deemed disposal of a specified asset. A 
specified asset means an immovable property, marketable securities and certain intangible assets. 
Meanwhile an immovable property encompasses dwellings including that of the type called Principal 
Private Residence (PPR). A person who disposes of, or sell a PPR is entitled to rollover of capital gains 
that would be chargeable if he/she expends proceeds from sale or disposal of a PPR to purchase or 
construct another PPR. If the proceeds are not fully expended only capital gains applicable to the amount 
not expended shall be taxable. This relief is also granted upon sale or disposal of a residential stand to 
purchase another residential stand. It is in the area of a PPR where the Minister has done some small clean 
up to restore rollover relief on a PPR which the drafters had erroneously stole when they made a provision 
to grant rollover on sale of residential stand. 
New and lean ZIMRA board Appointed  
The Finance Minister, Prof Mthuli Ncube has announced the new ZIMRA board to take office for the 
next three years. Among the board members are Permanent Secretary in the Ministry of Finance and 
Economic Development George Guvamatanga, Calisto Jokonya as the board chair and Josephine 
Matambo as the deputy chair. The Minister must be applaud for appointing a lean board but we have 
reservation in his nomination of the deputy chair a task which the Revenue Authority Act has stated is 
the role of the board in its first meeting.  
ZIMRA starts collecting taxes in foreign currency 
The Herald of the 31st of December 2018 has reported that ZIMRA has started receiving taxes in foreign 
currency especially Value Added Tax (VAT) and Pay-As-You-Earn (PAYE) from companies that 
collect payments in that currency, but the informal sector continues to give the tax-man serious 
headaches. The Commissioner General Ms Faith Mazani has reported this in an exclusive 
interview with the Herald. 
Finance Act (No3) 2018 Debated by MPs and sailed through 
The Finance Act (No 3) of 2018 was put to the debate before parliamentarians on the 20th of December 
2018. The 2% IMTT was hotly debated and it required the vote to divide the house. A total of 80 
legislators voted for the adoption of the 2% tax whilst only 26 voted against it. The result was to adopt 
the tax policy as is. A few other issues were battled out but the overall conclusion is that the bill sailed 
through. For details of the debate visit https://www.parlzim.gov.zw/national-assembly-hansard/national-
assembly-hansard-20-december-2018-vol-45-no-27  
 
                                                                                                              
                                                                                                            M. Tapera -Chief Executive Officer 
                                                                                                             Cell-+263 772 349 740 
 
 
 
 
 
 
 
 

https://www.parlzim.gov.zw/national-assembly-hansard/national-assembly-hansard-20-december-2018-vol-45-no-27
https://www.parlzim.gov.zw/national-assembly-hansard/national-assembly-hansard-20-december-2018-vol-45-no-27
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1.2 Tax Matrix News and Developments  
 

1.2.1 Tax Conference Victoria Falls 2019 (22nd -25th May 2019) 
 
Matrix Tax School will host The Third Edition of Tax Conference Victoria Falls 2019 in Zimbabwe from 
the 15th to the 18th of May 2019. The theme: “Tax policy for growth and development 2019 and beyond”. 
The Conference which has the regional orientation, assembles technical experts locally and globally to 
share anticipation of market outlook, insights into technical matters, and experience from practical cases. 
Transparency, complexity, exchange of information, increasing tax disputes and tax turbulence are some 
of the keywords to describe the new tax era experienced by today's tax executives. We will take a close 
look at the recent trends and developments and have an open conversation about the implications and 
future direction across the region. The program will also feature a series of breakout sessions that will 
deliberate, in great depth, various hot tax issues and challenges in a number of key areas including the 
trending tax controversies, taxation of the digital economy, tax incentives and transfer pricing. We will 
also be catching up on the 2019 Tax Developments and other updates. It’s about tax and investment in 
keeping with the government vision of a middle economy by 2030. We look forward to meeting you at 
the Conference, discussing together how to transform our economy with confidence against the evolving 
landscape. We are very confident you will find The Tax Conference 2019 to be enjoyable and worthwhile.  
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1.2.2. Tax Developments 2019 

  
Harare Series:       13 February 2019 
  
Bulawayo Series: 19 February 2019 
 
Venue: TBA  

For bookings visit our website: www.matrixtaxschool.co.zw/tax or contact us on +263 242 252 816 
 
1.2.3 Matrix Tax School short tax courses begin in March 2019  
 

As per our promise, Matrix Tax School (Pvt) Limited is established to drive our training and publication 
vision as a fully- fledged training centre in Zimbabwe for the business world, academia and professionals. 
The school is registered in terms of the laws of Zimbabwe with the Ministry of Higher and Tertiary 
Education to offer certification in tax operations. It aspires to offer beyond knowledge training and 
publications that address taxation challenges faced by the business community and professional students, 
and in turn build a tax wise nation. The aim is to build a stock of knowledgeable tax specialists, facilitate 
career development for junior Zimbabweans and enhancement of tax compliance within the country. It is 
with this in mind that we announce to our valid clients the commencement of our short courses in March 
2019. Participants can choose either to enrol for Certificate of Competency based courses or Certificate 
of Attendance Based Courses as a way of enhancing their skills or finding a career in taxation. The two 
courses are summarised as follows: 
 
A. Certificate of Competency Based Courses 
 
These are courses whose duration are a minimum of 2 weeks depending on the type of the tax module. 
The courses are held on Saturdays and at the end of each course the participant will be issued with a 
certificate of competence upon completion of the module. 
 
B. Certificate of Attendance Based Courses 
 
These are knowledge accumulation courses aimed at capacity enhancement suiting personnel engaged in 
transactional processing, tax practitioners, small businesses and anyone who needs a refresher and a 
thorough grounding on the subject of taxation. No advance preparation is required 
 
For details of the course details and curriculum visit our website http://matrixtaxschool.co.zw/tax/short-
courses/ 
 
 

The Finance (No.3) Act, 2018 contains key policy changes with an overall impact on the Zimbabwean 
tax landscape for both businesses and individuals. Join us in this workshop to discuss and obtain an 
update on the 2019 tax developments. The scope of discussion includes: 

 Legislative provisions of  2% IMTT and its impact on business and people 
 The VAT rules on imported services 
 The VAT payments basis and administrative issues 
 Changes to input tax claim rules 
 Legislative provision regarding paying taxes in foreign currency and practical considerations 
 The new digital (GAFA tax rules) tax rules 
 Unpacking the New ZIMRA Transfer Pricing Guidelines 
 Changes to the Transfer pricing legislation 

http://www.matrixtaxschool.co.zw/tax
http://matrixtaxschool.co.zw/tax/short-courses/
http://matrixtaxschool.co.zw/tax/short-courses/
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2. Legislation 
 

2.1 Acts 
 

2.2  Statutory Instruments 
 

2.2.1  Suspension of Duty on Inter-esterified Palm Fats 
 
Background 
 
Inter-esterified fats have been an ingredient in foods in most developed economies like the U.S. since the 
1950s. They were introduced in Europe earlier in the 1920s but; remains a mystery in developing 
economies. Inter-esterified fats are used in a wide range of food products and were introduced as a 
replacement for trans fats (generated from vegetable oils that have undergone partial hydrogenation to 
turn them into solid or semi-solid fats), which are known to be detrimental to health. Artificial trans fats 
were originally introduced as a cheaper and healthier alternative to animal fats, but now, inter-esterified 
(IE) fats are preferably used as a hard fat replacement for Trans fats in a large range of commonly 
consumed foods, including spreads, bakery and confectionary products. Inter-esterified fats have been 
chemically or enzymatically altered to improve their texture or nutritional profile, hence making them a 
healthy replacement of the artificial trans fats.  In order to encourage their consumption, The Minister of 
Finance and Economic Development has gazetted instruments which makes provision for duty and  VAT 
exemption on this product.  
 
Law and Interpretation 
 
Statutory Instrument 210 of 2018 has amended the Principal regulations by the repeal of section 9W and 
substitution with, “Suspension of duty on inter-esterified palm fats used in the manufacture of margarine and 
bakers’ fats by approved importers”. This amendment has the effect of suspending duty on all inter-esterified 
palm fats which are imported by the approved importers who manufacture margarine and bakers’ fats. 
The importers shall be approved by the Finance Minister for the purpose of importing inter-esterified 
palm fats free of customs duty. However, only approved importers with a valid tax clearance shall qualify 
for the suspension of duty. Any inter-esterified palm fats to be entered under suspension of duty provided 
for in these regulations shall be entered for consumption at the port of entry. The approved importer is 
mandated, when effecting entry on importation, or on removal from bond of inter-esterified palm fats 
under suspension, to submit with the relevant bill of entry a declaration signed by him or her, to the effect 
that the inter-esterified palm fats is to be used for manufacturing purposes at the approved inter-esterified 
palm fats importer’s business. He/she shall not be allowed to sell or dispose of any inter-esterified palm 
fats cleared under suspension unless a written authority of the Commissioner has been obtained; or the 
suspended duty is paid. The Commissioner may only authorise the disposal of the inter-esterified palm 
fats, on payment of such duty not exceeding the amount of duty suspended, as he or she thinks fit, if, in 
his or her opinion, the inter-esterified palm fats cannot be economically used for the purpose for which it 
was entered for suspension. Duty suspended on the inter-esterified palm fats, which would have been 
accidentally destroyed before being used in the approved inter-esterified palm fats importer’s business 
may be remitted if the Commissioner is satisfied that every reasonable effort was made and precaution 
taken to prevent its destruction. In order for the suspension of duty to be admitted, the approved inter-
esterified palm fats importer is required to furnish to the satisfaction of the Commissioner; a declaration 
indicating the quantity being imported; and the importer’s name as approved by the Commissioner; 
together with a valid tax clearance certificate and proof of registration in terms of the Revenue Authority 
Act. Meanwhile Olivine Industries (Private) Limited is so far the only approved inter-esterified palm fats 
importer.  
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Decision Impact 
 
The duty suspension on imported inter-esterified palm fats will lower the cost of production of  Olivine 
Industries (Private) Limited which has the effect of promoting local production and consequently 
expansion of local industries and more jobs.  The fact that trans fats are believed to contribute to a host 
of health problems such as auto-immune disease, cancer, heart disease, fertility problems, and bone 
degeneration, the use of inter-esterified fats is an important step in  addressing the health issues of local 
citizens. 
 
2.2.2  New preclearance rules and transit period for abnormal trucks  
 
Background  
 
Pre-clearance is a term defined in the customs regulations as the clearing of goods before they arrive in 
Zimbabwe. The Minister of Finance and Economic Development in terms of section 235 of the Customs 
and Excise Act [Chapter 23:02] has made the Customs and Excise (General) (Amendment) Regulations, 
2018 (No.89) published through SI 9 of 2018 earlier during the year.  The regulations amended provisions 
in relation to “preclearance of goods” dispatched to Zimbabwe by rail, road or air transport, as well as 
amending provisions with respect to “entry of goods on importation” and “cancellation fee”. These are 
the same regulations which are being amended by the recent Finance Minister publication namely, 
Statutory Instrument 260 of 2018. The amendment is specifically in relation to “preclearance of goods”.  
 
Law and Interpretation 
 
The SI260 of 2018 which amends the Customs and Excise (General) Regulations, 2001, (the principal 
regulations) reads as follows:- 
“(a) In Part III of the Principal Regulations- 
(i) by the repeal of section 5A; and 
(ii) by the insertion after subsection 9 of section 18 (“Entry of Goods”) of the following- 
 (10) An importer or his or her agent may lodge with the Commissioner the preclearance documents on or before 
the arrival in Zimbabwe, of the goods dispatched to Zimbabwe by railway train, road or air transport. 
(11) An importer or his or her agent shall with effect from 1st February, 2018, lodge with the Commissioner the 
preclearance documents before the arrival in Zimbabwe of all goods dispatched to Zimbabwe by road.  
(12) An importer or his or her agent who with effect from 1st December, 2018, fails to lodge with the Commissioner 
the preclearance documents in terms of subsection (11) above shall be guilty of an offence and liable to a fine not 
exceeding level 7 or to imprisonment for a period not exceeding six months or both such fine and such 
imprisonment.”. The implication is that only importers or agents of goods dispatched into Zimbabwe by 
rail or air transport have a right to lodge their preclearance documents to the Commissioner on or before 
their arrival into Zimbabwe. However, those who import by road transport are mandated to lodge their 
preclearance documents to the Commissioner before their arrival into Zimbabwe, with effect from 1 
February 2018. Therefore the specifications of SI 9 still hold. What SI 260 of 2018 is doing is to add 
penalties on importer of goods by road transport who fails to furnish the preclearance documents to the 
Commissioner in advance of arrival. The penalty is a level 7 fine (US$1,600) or six months imprisonment 
or both such fine and imprisonment. This is with effect from the 1st of December 2018.  
 
Meanwhile SI 260 of 2018 further amends the principal regulations in Part IX by the deletion of paragraph 
(e) in subsection (5) of section 60 (“Goods in transit”) with effect from the 1st of December, 2018, and 
insertion of the following- “(e) any goods in transit shall be exported within three days or in the case of abnormal 
loads, five days of the date of entry or removal, failing which the goods shall be delivered to the custody of the 
Authority within that period.”. This has the effect of increasing the maximum transit timeline for trucks 
carrying abnormal loads to exist the country from the current 3 days to 5 days from the date of arrival at 
the port of entry with effect from 1 December 2018. If the maximum transit is breached, the goods are to 
be delivered into the custody of the Authority.  
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Decision Impact 
Statutory Instrument 260 of 2018 thus has the effect of treating differently those who import using rail 
and air transport, and those that import using road transport when it comes to preclearance formalities. 
There is however ambiguity in SI 260 in relation to pre-clearance requirements of road transport users. 
They have been included in both subsection 10 and 11 as stated above. Subsection 10 appears to suggest 
they have an option to furnish pre-clearance documents on or before the arrival of the goods, but in 
accordance with subsection 11 they are obliged to furnish them before arrival. The Minister of Finance 
should consider closing this loophole in order to make the law enforceable with clarity.  
 

 
2.2.3  A victory for women as sanitary wear is exempt from tax  
 
Background  
 
In our July 2018 Monthly Tax Update we reported that “The teenage age of females is a difficult period 
that is characterised by radical body development that includes the beginning of menstruation. For 
females this age, menstruation is a shocking experience to an extent that when they are on their menstrual 
period, others fail to attend school. India introduced a goods and services tax in which all goods and 
services save for a few exempt goods would attract tax at a rate of 12%. This sparked an outcry amongst 
the people and resulted in the reverse of the decision”. We further opinionated that “…This is a big win 
for the Indian girls and Zimbabwe could possibly pick a leaf from India Kenya, Ireland and Canada 
whose sanitary pads are tax free.Several calls have been made to the government to rebate sanitary ware 
and raw materials used to manufacture sanitary ware. Recently, scores of girls and young women 
embarked on a campaign dubbed “Happy flow campaign” advocating for health and wellness and in 
particular the access to sanitary pads. In order to promote the girl child, it is provident for the government 
to follow the route followed by India which is in line with women empowerment for the purposes of 
redressing the imbalances of the past. It has been noted that young girls sometimes miss school during 
their menstrual cycle which takes them aback in the progression of their studies. Cheaper sanitary ware 
would be a sensible way of giving effect to the constitutional mandate of redressing the injustices of the 
past through the promotion of the girl child by provision of sanitary ware”. We are happy that the 
Minister of Finance and Economic Development, Professor Mthuli Ncube has heed our calls and through 
Statutory instruments 264 and 265 of 2018 has introduced the suspension of duty on sanitary wear and 
has exempted these products from VAT upon production and importation.  
 
Law and Interpretation   
 
The Minister of Finance has in terms of section 235 as read with section 120 of the Customs and Excise 
Act [Chapter 23:02] brought about the Customs and Excise (Suspension) (Amendment) Regulations, 
2018 (No. 202), which has the effect of amending the Customs and Excise (Suspension) Regulations, 
2003, by the insertion after section 9FF of the following: 
“9GG Suspension of duty on sanitary wear 
 A suspension of duty shall, for a period of twelve months (from 1st December, 2018 to 30th November, 2019), be 
granted on sanitary wear with the following tariff codes imported in terms of these regulations-  
“9619.00.10        9619.00.40       9619.00.90”     
 
This implies that importation of sanitary wear is now duty free (i.e. tampons, sanitary towels (pads) and 
other sanitary wear except disposable napkins and incontinent pads). The relief is for only a period of 
twelve months commencing 1 December 2018. On the same note, Value Added Tax (General) 
(Amendment) Regulations, 2018 (No. 50) amends the First Schedule to the Value Added Tax (General) 
Regulations, 2003 as follows: 
“(a)In Part I by the inclusion of the following after item 19- 
20. Sanitary wear and sanitary products of the following tariff codes- 
9619.00.10        9619.00.40       9619.00.90 
(b) in Part II by the addition of the following item after item 19- 
20. Sanitary wear and Sanitary Products of the following tariff codes- 
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9619.00.10       9619.00.40        9619.00.90” 
This implies that sanitary wear specifically; tampons, sanitary towels (pads) and other sanitary wear 
except disposable napkins and incontinent pads, is now exempt from VAT upon importation and 
production in Zimbabwe. Thus, reducing the importation cost as well as the production cost of sanitary 
pads and tampons and eventually trickling down the prices to consumers.  
 
Decision Impact 
 
Suspending duty on sanitary wear and exempting these products from VAT makes them more affordable 
to most female citizens of Zimbabwe. It thus bridges the gap between the rich and the poor, since everyone 
will now be able to get hold of the sanitary wear at very low prices. However, on the part of the sanitary 
wear producers, the exemption from paying VAT will be a disadvantage since they will no longer be able 
to claim input tax in respect of the material and equipment used in producing the now exempt sanitary 
wear. The effect is to make the local production more expensive, thus, the producers will therefore only 
enjoy the benefits of suspension of importation duty. Our view is that the government was only to exempt 
imports for VAT and not local supplies.  
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3. Court Cases & Appeal 
 

3.1 Court Appeal 

3.1.1 Source of Fees is the place of “consumption expenditure”  
  

 
The Facts 
The taxpayer, Tullow Tanzania BV is a Tanzanian registered entity which is involved in the operation 
of onshore oil and gas exploration blocks located in Mtwara and Lindi in Tanzania. The company 
acquired and sent raw seismic data to service providers in Ireland and South Africa for processing and 
interpretation. These two companies were then paid by Tullow afterwards for their service in the form 
of interpretation of the data. The dispute then arose when it came to the issue of withholding tax on the 
amount paid to the two non-resident firms by Tullow when TRA carried out an audit on Tullow's 
accounts with the purpose of verifying its VAT refund claims and along with that audit, it also audited 
compliance with withholding tax, employment tax and corporate tax. TRA then issued three certificates 
for VAT, PAYE and Withholding tax respectively demanding Tullow to meet those pending obligations. 
Tullow immediately paid both the PAYE and VAT as assessed but disputed the demand for payment of 
the withholding tax, contending that the supplier of the services was non-resident companies and 
therefore the payments for the services had no source in Tanzania; hence not liable to the withholding 
tax. However, TRA still demanded withholding tax on the payments to Ireland and South Africa on the 
grounds that they were Tanzanian sourced income. The dispute was not resolved. Following this 
disagreement, Tullow unsuccessfully challenged the assessment in the Tax Board. The Board concluded 
that s83 (1) (b) as read with s69 (i) imposes a consumption test and not a performance test and therefore 
all payments made by Tanzanian entities to non-residents are subject to withholding tax. Tullow then 
opted for an appeal in the Tribunal where it also lost, since the position of the Tax Board was also 
affirmed by the Tax Tribunal. Tullow finally appealed to the apex court, hence the appeal on the ground.  
 

 

 

Case name Tullow Tanzania BV VS The Commissioner General Tanzania Revenue Authority 

Facts  Tullow Tanzania BV (Tullow) is an entity registered in Tanzania which operates 
onshore oil and gas exploration blocks located in Mtwara and Lindi. 

 It acquired and sent raw seismic data to service providers in Ireland and South 
Africa for processing and interpretation. 

 These companies were then paid by Tullow for their service provision 
whereupon Tanzania Revenue Authority (TRA) demanded withholding tax on 
the payments arguing that they were Tanzanian sourced income. 

 Tullow however disputed this on the basis that the payments were for services 
performed outside Tanzania which under the Act were not subject to tax. 

Jurisdiction   The Court of Appeal of Tanzania, Dodoma 

Issues for 
determination 

 Whether Tullow should have withheld 15% tax from its payments to non-
residents for the analysis of raw seismic data which was carried out outside the 
country as payments for services that were sourced from Tanzania. 

Date of 
decision 

 5 July 2018 

Decision   The appeal is dismissed with costs after the court affirmed the position of the 
TRA that all payments made by Tanzanian entities to non-residents are subject 
to withholding tax 
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Relevant Legislative provisions  

Tanzania ITA Zimbabwean ITA 
Section 6(1)(b)  
subject to the provision of sub-section (2j, the 
chargeable income of a person for a year of 
income from any employment business or 
investment shall be- 
(b) In the case of a non-resident person; the 
person's income from the employment, 
business or investment for the year of income, 
but only to the extent that the income has a 
source in the United Republic. 

 

Section 69(i)(i)  
The following payments have a source in the 
United Republic- 
(i) Payments', including service fees, of a type 
not mentioned in paragraphs (g) or (h) or 
attributable to employment exercised, service 
rendered or a forbearance from exercising 
employment or rendering service 
(i) in the United Republic, regardless of the 
place of payment, or.... 

Para 1(2)of  the  17th Schedule 
(2) For the purposes of this Schedule— 
(a) fees shall be deemed to be from a source within Zimbabwe 
if the payer is a person who or partnership which is ordinarily 
resident in Zimbabwe; 
(b) in determining whether or not non-residents’ tax on fees 
should be withheld, the question as to whether or not— 
(i) the payer is a person or partnership ordinarily resident in 
Zimbabwe; or 
(ii) the payee is a non-resident person; 
shall be decided by reference to the date on which the fees are 
paid by the payer; 

Section 83(1)(b) 
subject to sub-section (2), a resident person 
who- 
(b) Pays a service fee or an insurance premium 
with a source in United Republic to a non-
resident person shall withhold income tax from 
the payment at the rate provided for in 
paragraph 4(c) of the First schedule. 

 Section 30 Non-residents’ tax on fees 
 
There shall be charged, levied and collected throughout 
Zimbabwe for the benefit of the Consolidated Revenue Fund a 
non-residents’ tax on fees in accordance with the provisions of 
the Seventeenth Schedule at the rate of tax fixed from time to 
time in the charging Act. 

 
Competing Arguments 
 

Issue Taxpayer 

Whether 
Tullow was 
obliged to 
withhold the 
15% tax on 
the payments 
made to the 
non-resident 
service 
providers 

 That the Tax Revenue Appeals Tribunal mistakenly held that Tullow was the 
provider of employment to the professionals involved in the work for which payment 
was made and that fees paid thereon was subject to withholding tax. 

 That the Tax Revenue Appeals Tribunal was  incorrect in relying on section 9 of 
chapter XVII-B of the Indian Income Tax Act (as amended in 2010) which made 
fees for technical services rendered outside India by non-resident persons liable to 
withholding tax in India to conclude that if the services are utilized in Tanzania 
withholding tax should apply. 

 That the Tax Tribunal was incorrect to hold that extraneous considerations did not 
influence the Tax Revenue Appeals Board's interpretation of law. 

 That the Tribunal erred in law when it held the judgment of the Tax Revenue Appeals 
Board as legal and sound instead of allowing the appeal and dismissing the order for 
costs.  

 That the decision of the Tribunal be reversed and the appeal be allowed with costs 
 That the court should adopt a purposive approach in support of TRA based on the 

principle that tax statutes are to be construed according to the clear words of the 
statute. 

 That a purposive interpretation of a statute envisages a consideration of the content 
and scheme of the relevant Act as a whole and its purpose and in so doing a true 
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perspective of the law can be achieved; hence will avoid creating a situation which 
is not contemplated by the legislature. 

 That with reference to the decisions of this Court in the cases of Commissioner 
General of TRA v. Pan African Energy, Civil case No. 146 of 2015 and BP Tanzania 
v. Commissioner General, Civil Appeal No. 125 of 2004 (both unreported), there is 
no obligation to withhold income tax on payments in the case at hand as services 
were rendered outside Tanzania. 

 That section 69(i) (i) of the Income Tax Act (the Act) considers where utilization of 
that economic activity occurs and not otherwise. 

 That section 83(l)(b) also imposes an obligation for withholding tax on payments to 
non-residents where the source of payment is the United Republic but only if the 
services are performed in Tanzania 

 That the decision in Pan African Energy is a good law; hence should be followed in 
arriving at the court’s decision. 

 That in BP Tanzania case the scenario is quite distinct from the instant case in that 
BP Tanzania was interpreting section 69(e) on royalties for using assets in Tanzania 
which is quite different from service fees, but Pan African Energy case  was rightly 
decided in terms of section 69(i)(i) of the Act. 

Issue Tanzania Revenue Authority 

Whether, 
TRA had the 
right to claim 
withholding 
tax on the 
payments 
made by 
Tullow to the 
non-resident 
service 
providers 

 That Tullow defaulted in paying tax liable to be paid by a non- resident person. 
 That in terms of section 83(l) (b) of the Act any person who effect payments to a 

non- resident shall withhold income tax and that the payment of tax has to go with 
the source principle as per section 69(i) (i) of the Act. 

 That Tullow is a resident of Tanzania and the economic base on which the tax is paid 
is in Mtwara, Tanzania, therefore, bearing in mind the source principle in effecting 
payment to a non-resident companies, Tullow ought to have withheld tax and remit 
it to TRA. 

 That commenting on the Pan African case, the learned counsel cautioned that the 
said decision should not be relied upon as it was erroneously decided. 

 That this Court should therefore depart from the decision of that case, since in Pan 
African Energy case the payment effected had a source in Tanzania in terms of 
section 69(i) (i) of the Act.  

 That the purposive approach in interpreting tax statutes is the best as correctly 
applied in BP Tanzania case. 

 
 Court Decision and reasoning  

Issue  Court reasoning and decision  
Whether, 
the Tribunal 
and The 
Board were 
correct in 
concluding 
that Tullow 
was obliged 
to withhold 
tax on 
payments 
made to the 
non-
resident 

 That the court agrees with the proposition that the purposive approach may be 
appropriate in interpreting tax legislations.  

 That the main point of concern is to determine how the Board and the Tribunal dealt 
with the matter in issue and arrived at their respective decisions. 

 That the focal point of the matter is on the interpretation of sections 6(1) (b), 69(i) 
(i) and 83(1) (b) of the Act, which were interpreted by the Board and the Tribunal 
to conclude that Tullow was the provider of employment to the professionals 
involved in the work for which payment was made and that fees generated by the 
employment services were subject to withholding tax. 

 That s69, defines in clear terms payments with a source in the United Republic of 
Tanzania whilst section 83(l) (b) imposes an obligation for withholding tax on 
payments to non-residents to the extent and only when the source of payment is in 
the United Republic of Tanzania. 
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service 
providers 

 That the taxpayer was correct in quoting s69(i)(i) in supporting its position that 
service fees to non-residents has a source in Tanzania only if the services for which 
the payment is made was rendered/performed in the United Republic of Tanzania. 

 That Reading sections 6 (l)(b), 69 (i)(i) and 83 (1)(b), all together gives two 
conditions for a payment to a non-resident to be subjected to withholding tax,  these 
are: (1) the service of which the payment is made must be rendered in the United 
Republic of Tanzania, and (2) the payment should have a source in the United 
Republic of Tanzania 

 That the withholding obligation under section 83(l) (b) of the Act applies to a 
payment for service fee with a source in Tanzania and section 69 stipulates what 
payments have a source in Tanzania. 

 That the word rendered used under section 69(i) (i) is synonymous to words supplied 
or delivered, hence a non-resident who provides services to a resident, has delivered 
or supplied services to a resident of the United Republic of Tanzania. 

 That the recipient of the service is actually the payer for such services, in which 
case, source of payment cannot be any other place except where the payer resides 

 That since the services for which the payments were made were consumed or 
utilized in the United Republic of Tanzania for purposes of earning income in the 
United Republic, these payments thus had a source in Tanzania. 

 That withholding tax was supposed to remitted in terms of s83 (1) (c) of the Act. 
 That as opposed to the Indian Income Tax Act 1961 (as amended in 2010), where 

its section 9 provides for "income deemed to have a source in India’', section 69 of 
Tanzania Income Tax Act deals with "source of payments." 

 That these are two distinct concepts and that one cannot rely on an interpretation of 
s9 of the Indian ITA in interpreting s69 of the Tanzanian ITA. 

 That, while "Income is earned’', "payments are made’' in which case the rules for 
determination of where a particular income is earned cannot be the same as the rules 
in determining where a particular payment originates.  

 That payment ordinarily originates from where the payer is, regardless of where 
such payments are effected. 

 That the Act imposes a withholding obligation on a service fee based on the source 
of payment of such fees and there is therefore no ambiguity in section 69 (i) (i).  

 That the court was thus not looking into the nature of the payment, but rather, the 
source where the payment originated. 

 That the Court's finding in respect of the case of Pan African Energy was much 
influenced by the findings of the Tribunal that section 9 (l)(vii)(b) of the Indian 
Income Tax Act is in lieu with section 69 of Tanzania Income Tax Act. 

 That Section 9(I)(vii)(b) of the Indian Income Tax Act, provides as follows:- 
"9(1)  the following incomes shall be deemed to accrue or arise in India- 
(vii) Income by way of fees for technical services payable by 
(b) A person who is a non-resident, where the fees are payable in respect of services utilized 
in a business or profession carried on by such person in India or for purposes of making or 
earning any "income from any source in India." 

 That It is clear from the wording of the provisions above that they are substantially 
different from section 69 (i) (i). 

 That, while the Indian Act talks of the source of income, on the other hand section 
69 (i) (i) talks of source of payment. 

 That the case of Pan African Energy is therefore distinguishable as it relied on the 
interpretation of s9(l) (vii) (b) of the Indian ITA to arrive at a finding that the said 
provision, as it was, was in lieu with section 69(i)(i) of the Act. 

 That it is worth to note that sections 69 and 68 of the Act were meant to deal with 
cross-border payments and these two provisions are therefore anti-avoidance 
provisions as far as cross-border payments are concerned. 
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 That the modern approach of interpretation to an anti-avoidance provision is the 
purposive approach which was taken by the Court in the case of BP Tanzania while 
interpreting section 69 (e) of the Act. 

 That in doing so, the Court gave effect to the purpose for which the section was 
enacted and this Court, in the above cited case, stated at page 19 and 20 of the 
judgment that: 
"In the premises the focus in the construction of section 69(e) of the Income Tax Act is 
whether the payment of a royalty was for the purposes of business; or earning any income 
from any source in the United Republic or services are utilized in Tanzania. The moment 
these conditions are met, irrespective of whether payment is done by a resident or non-
resident; the income would be taxable in the United Republic. Also Irrespective of the place 
of rendering services, if utilized in United Republic shall be taxable in the United Republic." 

 That again in the case of African Barrick Gold PLC v. Commissioner General, Tax 
Appeal No. 16 of 2015, the Tax Revenue Appeals Tribunal extensively elaborated 
the modern approach to interpretation of anti-avoidance provisions. 

 That the Tribunal after drawing inspiration from various cases from England, had 
this to say on page 14 of the judgment: 
"The break through on both fronts came with the decision of House of Lords in W. T. Ramsay 
Ltd v. IRC [1982] A.C. 300 at 323 C-D. In that case, Lord Wilberforce recognized the general 
rule that tax statutes are to be construed according to the dear words of the statute. But he 
posed the question "what are dear words," and answered it to the effect that the court is not 
contained to a literal interpretation. He added that there may, indeed should, be considered 
the context and scheme of the relevant Act as a whole, and its purpose may, indeed should, 
be regarded."  

 That TRA's learned counsel is right in inviting this Court to opt for a purposive 
approach which would derive this Court into holding the decision by the Tribunal in 
the case at hand, that irrespective of the place of rendering services, as the payment 
was made by a person resident in Tanzania, for services utilized in the United 
Republic, then the payments made are subject to withholding Tax under the 
Provisions of sections 6 (l)(b), 69(i)(i) and 83(l)(b) of the Income Tax Act, 2004. 

 That for the reasons aforementioned, the appeal is dismissed with costs. 
 

Decision Impact 

The court’s ruling implies that it is not the place where the payment is effected that matter, but rather it 
is the source of the payment that is considered more important. There are some similarities with the 
Zimbabwean legislation. Both legislations emphasize on the consumption expenditure as the basis of 
levying withholding tax, namely the place the consumption expenditure was incurred rather than the 
place the consumption activity takes places. Thus the source of fees in Zimbabwe is determined by the 
resident status of the payer and when he/she is a resident of Zimbabwe the source of fees is Zimbabwe. 
This links very well with the places of consumption expenditure as stated in the current case. Investors 
should therefore be clear to apply the same test with regard to non-resident tax on services under both 
the Tanzanian and Zimbabwean environments. Another key judicial precedent coming out of this case 
is that “payment ordinarily originates from where the payer is, regardless of where such payments are 
effected”.  Refer also to the cases of G Bank Zimbabwe Ltd v ZIMRA S15-HH-207 and ZIMASCO (Pvt) 
Ltd vs. The Commissioner General of the Zimbabwe Revenue Authority 16-HH-149 

3.2 Fiscal Appeal 

Nothing to report on. 
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4. Interpretations & Announcements 
 

4.1 Tax Matrix Analysis of Existing and New Legislation 
 

4.1.1 Finance Act (No 3) of 2018 tackles phoenix behaviour 
 
Background 
 
A phoenix is believed “to be a unique bird that lived for five or six centuries in the Arabian desert, after this time 
burning itself on a funeral pyre and rising from the ashes with renewed youth to live through another cycle”.  
Companies that are wound up and then resurrected through formation of new companies that take over 
the business of such wound up companies by way of an analogy are like phoenix birds. Thus upon 
realizing that the companies which they are managing have accumulated insurmountable tax debts 
directors would abandon such companies to form a new company or companies which take over the 
business of the abandoned company or companies. Phoenix behaviour is prevalent amongst small to 
medium enterprises and is largely prompted by the existence of tax debts.  The Finance Act (No.3) of 
2018 contains a proposal to close this loophole by making directors of abandoned or wound up companies 
accountable for such companies’ tax debts. This piece of legislation was once highlighted in the Finance 
Bill of 2018, but was never materialized into law. Directors are warned of the tax and personal 
ramifications of such behaviour. 
 
Law and Interpretation 
 
As alluded to above, after the voluntary winding up of the company, some directors may decide to 
establish another company to carry on the same objectives of the wound up company or they can choose 
to operate as sole proprietors of businesses which are almost similar to the wound up company.  A director 
is defined under the 33rd Schedule to the Income Tax Act [Chapter 23:06] as a person, by whatever name 
he or she may be called, who controls or governs that corporate body; or is a member of a body or group 
of persons which controls or governs that corporate body; and includes any person occupying the position 
of director or alternate director of a body corporate.  With effect from the year of assessment beginning 
on the 1st of January, 2019, section 77 (“Recovery of tax”) of the Income Tax Act [Chapter 23:06] is 
amended by the insertion of the following subsection after subsection (7) — 
“(8)  If, in Zimbabwe or in its country of formation, incorporation or registration, a company or entity (“the old 
company or entity”) is wound up voluntarily, or otherwise in circumstances that give rise to a reasonable suspicion 
that it was deliberately put into liquidation to avoid any tax liability, and— 
(a) the directors (or other persons acting in a similar capacity) of the old company or entity (or any of them)— 
(i) incorporate or register another company or other entity (hereinafter called the “new company or entity”) that 
carries out substantially the same business as the old company; or 
(ii) operate as sole traders, whether individually or collectively, carrying on substantially the same business as the 
old company; 
(b) the whole or a substantial part of its business and property wherever situated is transferred to another company 
or entity which will be or has been formed, incorporated or registered under any law; 
the directors of the old company or entity (whether or not any of them become directors of or act in a similar capacity 
in relation to the new company or entity) shall be jointly and severally liable for the amount of any tax due and 
payable by the old company or entity.” 
 
This implies that in the event that a voluntary winding up takes place in a certain company whether in 
Zimbabwe or in another country where it is established, and the directors choose to establish another one 
which carries on the same business similar to the one wound up, or they decide to operate as sole 
proprietors of similar businesses to the one wound up; such directors shall be liable to pay the tax liability 
of the old company that has been wound up. The same applies if the property or part of the wound up 
company is transferred to another company; the directors of the old company shall also be liable to bear 
the tax burden of the old company since the winding up might be viewed by the tax authorities as a tax 
evasion scheme. The new legislation is an attempt by the Finance Minister to address the issue of tax 



 
 

Page 16 of 26 
 

avoidance and evasion by directors who voluntarily wind up their companies as a way of evading tax. 
This has been an issue of concern for the government and one of the reasons for the accumulated tax debt 
which have become irrecoverable.   Meanwhile the Minister of Finance had this to say during the debate 
of the Finance Act (No 3) of 2018 by parliamentarians “…the Government is owed $3.5 billion in unremitted 
taxes in terms of VAT, PAYE and I am excluding penalties.  If we include penalties, it is $4.5 billion.  So, we are 
owed a lot of taxes already.  People are not complying; compliance rate is very low in terms of taxation.  The 
electronic tax solves that problem because it makes sure that everyone is netted in including those who are in the 
informal sector”. (https://www.parlzim.gov.zw/national-assembly-hansard/national-assembly-hansard-
20-december-2018-vol-45-no-27). 
 
Decision Impact 
 
The legislation will go a long way in eradicating phoenix behaviour of directors provided the ZIMRA has 
effected the necessary enforcement measures. The fact that the ZIMRA remains not interfaced with 
company registrar is however a matter of concern in trying to implement the law. Also directors who may 
be aware of this new development may circumvent it by not taking office of directorship. The Minister 
should think of extending the net to include relations of the directors if they become owners or directors 
of new companies taking business of old companies. Also there is need to put in place measures which 
make the director personally liable for company tax debts all the time. Generally, section 77 (3) of the 
Income Tax Act specifies that a person who transfers assets to a related party as a form of tax evasion 
will transfer the tax burden to that related party.  
 
4.1.2 The Commissioner Condones late input tax claims 
 
Background  
 
Input tax is VAT which is incurred by a registered VAT operator upon importation of purchase of goods 
or services to be consumed, used or supplied in the production or making of taxable supplies. The 
registered operator can deduct this amount of VAT from his or her settlement with the tax authorities by 
declaring the input tax on VAT returns. Section 2 of the VAT Act [Chapter 23:12] technically defines 
input tax in relation to a registered operator to include a tax charged under section six of the VAT Act 
[Chapter 23:12] and payable in terms of that section by a supplier on the supply of goods or services 
made by that supplier to the registered operator; or the registered operator on the importation of goods by 
him. Input tax can thus be simplified to mean an indirect value added tax levied on capital goods, raw 
materials, spare parts, and services which a business consumes or uses in its operations. The VAT Act 
specifies instances where the deductions of input tax are permissible, and it excludes instances where the 
goods are deemed to be acquired for entertainment purposes; where any fees or subscriptions are paid by 
the registered operator in respect of membership of any club, association or society of a sporting, social 
or recreational nature etc. The calculation of tax payable by a registered operator is in accordance with 
section 15 of the VAT Act [Chapter 23:12].  
 
Law and Interpretation 
 
Section 15 of the VAT Act [Chapter 23:12] (“Calculation of tax payable”) specifies the following: 
“(2) No deduction of input tax shall be made in terms of this Act in respect of a supply or the importation of any 
goods into Zimbabwe, unless— (a) a tax invoice or debit note or credit note in relation to that supply has been 
provided in accordance with sections twenty or twenty-one within the period the registered operator is required to 
furnish a return in terms of sections twenty-seven and twenty-eight or 12 months whichever is the longer period and 
is held by the registered operator making that deduction at the time that any return in respect of that supply is 
furnished;”. The implication is that the deduction of input tax shall only be allowable if a valid tax invoice; 
or debit or credit note is held by the operator at the time of furnishing a VAT 7 return to the ZIMRA or 
anytime within twelve months of date of supply, whichever period is longer. In short, VAT on tax invoice 
older than 12 months is non-claimable. This position is being revised through amending s15 (2) (a) of the 
VAT Act [Chapter 23:12] which will read as follows: “Provided that if the registered operator can show good 
cause to the Commissioner for extending the time for claiming a deduction of amount of input tax, the Commissioner 

https://www.parlzim.gov.zw/national-assembly-hansard/national-assembly-hansard-20-december-2018-vol-45-no-27
https://www.parlzim.gov.zw/national-assembly-hansard/national-assembly-hansard-20-december-2018-vol-45-no-27
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may allow such a claim from the time a registered operator was required to make a return.”. The implication is to 
give the Commissioner the discretion to allow input tax to claim on a tax invoice which is older than 12 
months. A registered operator must however defend his or her position for making a late claim of the 
input tax, and if the Commissioner is convinced that the reasons behind the delay are valid according to 
his or her own discretion, then the operator can be permitted to claim the input tax even after the 12 
months have lapsed. The main reasons why a claim for input tax might not be made in the period during 
which the supply is received could be because of mere oversight or because the tax invoice was received 
late. In such cases it is possible to make the claim in a later tax period if the Commissioner views these 
reasons to be valid. Meanwhile, the South African VAT legislation specifically s16 (3) of the VAT Act 
requires deduction of input VAT in respect of supplies made in that period, however, proviso (i) to this 
section provides that any amount of input tax which was deductible and has not so been deducted may be 
deducted in a following period but limited to a tax period of 5 years after which the tax invoice for the 
supply should have been issued. It implies that vendors in South Africa are entitled to claim the input tax 
on qualifying supplies even after 1 year has elapsed in any period prior to the end of the 5 years.  
 
Decision Impact 
 
This amendment to section 15(2) (a) of the VAT Act [Chapter 23:12] has the effect of condoning 
registered VAT operators who would have failed to claim input tax within twelve months, but as a result 
of valid reasons. The law has however left a vacuum in that the discretion is placed on the Commissioner 
as to what constitutes valid reasons for failing to claim the input tax on time. Our view is that the Finance 
Minister should consider making specifications of the reasons deemed to be valid for the qualification of 
the VAT registered operator for condonation. Alternatively he may consider removing a restriction on 
the period of time for claiming input tax on a valid tax invoice.    
 

4.1.3 Taxation of Airtime Benefit 
 
Background 
 
Airtime means the time spent using a mobile phone, that is, through making phone calls or sending and 
receiving messages through wireless transmissions like emails or traditional SMS’. It is a common 
remuneration item in employment contracts of key staff. It can be granted to employees through prepaid 
recharge cards, postpaid or as an allowance that is included as part of employee’s remuneration. Usually 
the airtime is for the purpose of use or consumption on business of employer but personal consumption 
is inherent in the use. The fact that the airtime is also used on account of the employee’s personal purpose 
makes it a benefit subject to tax in terms of s8(1)(f) of the ITA. However what may be an issue is the 
splitting of the bill between private and business use by an employee.  VAT compliance issues may also 
be involved when employer who is VAT registered supplies airtime to its employees.  
 
Law and Interpretation 
 
Pay as you earn issues of airtime 
Section 8(1) (f) of the ITA defines a benefit or advantage in relation to employment as follows: “(f) an 
amount equal to the value of an advantage or benefit in respect of employment, service, office or other gainful 
occupation or in connection with the taking up or termination of employment, service, office or other gainful 
occupation:” It implies as stated by Dorsten on page 568, anything that has saved an employee from taking 
out of his or her own pocket. Common employment benefits in Zimbabwe include housing, use of 
furniture, motor vehicle, loan, telephone or cellphone, domestic worker or gardener, security services, 
fuel coupons, school fees, passage benefit, medical cover, pension cover, holiday, airtime and 
entertainment allowance. Airtime is a fringe benefit only when it is expended on an employee’s personal 
calls or where the usage of the airtime for business purposes cannot be clearly distinguished from the 
usage for employee’s personal purposes. Under such circumstances, the airtime is supposed to go through 
the payroll and accounted for pay as you earn purposes. It is only when the business usage of the airtime 
or data bundles (data) can be proved or justified, that no benefit can be deemed to accrue to the employee. 
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The employee should however be taxed on personal calls or personal use of the data. In order to save the 
employee from having to bear a large tax burden, the employer should make an analysis of the business 
and private usage of the airtime or data by the employee; otherwise the whole usage can be fully taxable 
to the employee.  
 
VAT issues of airtime  
Section 17(3) of the VAT Act [Chapter 23:12] provides for the charging of VAT on fringe benefits as 
follows: “(3)  Notwithstanding anything in this section, to the extent that any registered operator has or is deemed 
to have granted a benefit or advantage to an employee or the holder of any office as contemplated in paragraph (f) 
of the definition of “gross income” in subsection (1) of section 8 of the Taxes Act, as read with the Thirteenth 
Schedule to that Act, and such benefit or advantage consists of a supply of goods or services, the granting of that 
benefit or advantage shall be deemed to be a supply of goods or services made by the registered operator in the 
course of a trade carried on by the registered operator:” This implies that when employers give fringe benefits 
to their employees, these are deemed to consist of a supply of goods or services made by the registered 
operator in the course of a trade carried on by him or her. It however, does not apply if the benefit has 
come about as a result of any supply of goods or services which is an exempt supply or a zero-rated 
supply of goods or services or a supply of entertainment. Airtime benefit just like any other fringe benefits 
is thus supposed to be accounted for VAT purposes by the employer. It attracts VAT when it is given 
directly to employees as airtime vouchers or data bundles and expended privately by an employee. 
Meanwhile, the employer would be allowed to claim the input tax incurred upon acquisition or purchase 
of airtime. 
 
Decision Impact 
 
The giving of airtime to employees may have both PAYE and VAT implications to an employer. For 
PAYE purpose the employer must make an analysis of the airtime usage by the employee to have a clear 
picture of what proportion is taxable. The employer can thus utilise that analysis to bail out an employee 
from bearing high employment tax by creating an airtime policy document which clearly specifies the 
proportion of the airtime utilised for business purposes and that which is utilised for personal purposes 
by the employee. The business usage of the airtime or data should be proved or justified. In practice it is 
difficult to prove business usage unless the company has a system that ensures that cellphone usage is 
analysed for private and business usage and the private usage accounted through employees’ payroll. An 
airtime policy makes it easier to identify the taxable benefit on the part of the employee. Having a policy 
in place will dispense with the administrative requirement of having to analyse the bill up to the set limit, 
but where the employee expended more than the set limit an analysis of business and personal calls is 
still required. The cost of private calls should always be brought into the employee’s gross income.  VAT 
registered employer must also account for VAT in instances where the airtime is given out as actual 
recharge cards to the employee.  

 
4.1.4 Mistake rectified to reinstate rollover relief on PPR 
 
Background 
 
Capital gains tax is chargeable on gains realized from the sale or deemed disposal of a specified asset. A 
specified asset means an immovable property, marketable securities and certain intangible assets. Only 
gains from a source within Zimbabwe are taxable. Meanwhile an immovable property encompasses 
dwellings inclusive of the type called Principal Private Residence (PPR). According to s21of the Capital 
Gains Tax Act a (PPR) in relation to individuals means “a dwelling which is proved to the satisfaction of the 
Commissioner  to have been that individual’s sole or main residence throughout the period that he owned it; or to 
have been that individual’s sole or main residence for a period of 4 years or more immediately before the date of its 
sale, or for such shorter period immediately before the date of its sale as the Commissioner considers reasonable in 
all the circumstances; or to have been regarded by that individual as his sole or main residence, even though he was 
prevented from residing in it in consequence of his employment or for such other cause as the Commissioner 
considers reasonable in all the circumstances”. The definition goes on to include any land, whether or not it 
is a piece of land registered as a separate entity in a Deeds Registry, which is owned by the individual 
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concerned; and surrounds or is adjacent to the dwelling referred to in paragraph (a); and is used by the 
individual concerned primarily for private or domestic purposes in association with a dwelling. PPR also 
includes any garage, storeroom or other building or structure which is owned by the individual concerned; 
and forms part of or is attached to or otherwise associated with the dwelling; and is used by the individual 
concerned primarily for private or domestic purposes in association with the dwelling.  A person who 
disposes of, or sell a PPR is entitled to rollover of capital gains that would be chargeable if he/she expends 
proceeds from sale or disposal of a PPR to purchase or construct another PPR. If the proceeds are not 
fully expended only capital gains applicable to the amount not expended shall be taxable. This relief is 
also granted upon sale or disposal of a residential stand to purchase another residential stand. It is in the 
area of a PPR where the Minister has done some small clean up to ensure that error in omission of rollover 
for a PPR is rectified.  The Minister has announced this through Clause 22 in the Finance Act (No 3) of 
2018 which reads, “An earlier amendment of this provision mistakenly omitted “principal private residence” and 
substituted “residential stand” only, when both were intended to be within the scope of this provision” 
     
Law and Interpretation 
 
The Minister of Finance and Economic Development through the Finance (No.3) Bill of 2018 has 
repealed the existing section 21(2) and (3) of the Capital Gains Tax Act (CGTA) and replaced it with one 
that makes provision for granting of a rollover relief on sale of a PPR in addition to that applicable on 
disposal or sale of a residential stand. The amendment has not significantly changed the old legislation 
but rather it has added the words ‘PPR’ in the formula for determining the amount so expended, on a 
proportion of the capital gain realised upon acquisition of the new principal private residence. This 
therefore implies that capital gains tax shall now be chargeable if the amount received from the sale of 
the old PPR or old residential stand exceeds the amount expended, on a proportion of the capital gain 
realised upon the acquisition of either a new PPR or a new residential stand (as defined in section 21 of 
the Capital Gains Tax Act). Thus instead of solely focusing on the capital gain in respect of residential 
stand, the legislation now goes on to include capital gain in respect of a PPR, which has always been the 
original intention of the legislator.   
 
Decision Impact 
 
The amendment brings certainty and rectifies the law which seems incorrectly drafted by making a PPR 
eligible for a rollover relief which has been the original intention of the drafter. In the current form the 
law is ambiguous and appears to suggest exclusion of PPR from a rollover relief. Meanwhile no capital 
gains tax shall be payable upon transfer, sale or disposal of PPR by a person to his or/her spouse whether 
such transfer or sale is in the ordinary course of life or in pursuit of a divorce order. The spouse is however 
required to make an election. Further a sale or disposal of a PPR by person who is of or above the age of 
55 as at date of sale or transfer is exempt from capital gains tax. 
 
 
 
4.2 Announcements 

4.2.1 New and lean ZIMRA board Appointed  

Background 

The Finance Minister, Prof Mthuli Ncube reportedly dissolved the entire board of the ZIMRA with 
immediate effect. He made this announcement when presenting the mid-term monetary policy statement 
on the 1st of October 2018.  The board’s term had expired on the 18th of June 2018. Permanent secretary 
in the Ministry of Finance and Economic Development George Guvamatanga said the board had been 
dissolved for governance purposes. He added that the board’s term had already ended and an application 
for an extension of the’ board’s term had been denied by the government 
(https://news.pindula.co.zw/2018/10/01/finance-minister-fires-entire-zimra-board/). The Herald of the 1st 
of October 2018 reported “Govt fires Zimra board”.  In terms of paragraph 2 of the 5th Schedule to the 

https://news.pindula.co.zw/2018/10/01/finance-minister-fires-entire-zimra-board/
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Revenue Authority Act, the term of office of the board is for period not exceeding three years, as the 
Minister may fix at the time of his or her appointment, provided it shall be permitted to continue to hold 
office until a new board is appointed as long as such period does not exceed six months. The board was 
appointed on the 26th   of     June 2015 and was still within its six months extension period.  
 
Law and Interpretation 
 
Meanwhile, the Minister appointed a new board for the Zimbabwe Revenue Authority on the 19th of 
December 2018. Mr. Calisto Jokonya an industrialist is the new chairman and is deputised by Mrs. 
Josephine Matambo who is a Tax Director at PKF Chartered Accountants (Zimbabwe). Other board 
members include Mr. George Guvamatanga (Permanent Secretary of the Ministry of Finance and 
Economic Development), Mr. Isaac Kwesu (Chief Executive Officer of Chamber of Mines), Mr. Memory 
Nguwi (Managing Consultant of Industrial Psychology Consultants (Pvt)) and Dr Morris Bekezela Mpofu 
(Chief Executive Officer at Zimbabwe Consolidated Diamond Company). The appointment is terms of  
s5 of the Revenue Authority Act (RAA) (Chapter 23:11) which reads “ 5 Board of Authority (1) The 
operations of the Authority shall, subject to this Act, be controlled and managed by a board to be known as the 
Revenue Board. (2) The Board shall consist of— (a) the Secretary of the Ministry responsible for finance; and (b) 
the Commissioner-General; and (c) not more than eight other members appointed, subject to subsection (3), by the 
Minister after consultation with the President and in accordance with such directions as the President may give him 
or her. (3) Members referred to in subsection (2) (c) shall be appointed for their knowledge of and experience in 
finance, commerce, economics, taxation, human resource management or law”.  Paragraph 7 of the 5th Schedule 
to the RAA mandates the Minister to designate one of the appointed persons as chairman and the board 
to appoint its own deputy chairperson. It reads as follows: “The Minister shall designate one of the appointed 
members to be chairperson of the Board. (2) At its first meeting, the Board shall elect an appointed member, other 
than the chairperson, to be vice- chairperson of the Board”. It appears Minister has erred in making the 
appointment of the deputy chairperson. Meanwhile, the board is dismissed in accordance with the provisions 
set out in  “5. Dismissal of Board (1) Subject to subparagraph (2), if the Minister considers that— (a) the Board has 
contravened this Act or any other law and has failed to rectify the contravention within a reasonable time after being 
required to do so by the Minister; or (b) the Board has failed to comply with a direction in terms of section 25; or 
(c) whether through disagreements amongst its members or otherwise, the Board is unable to carry out any of its 
functions in terms of this Act; and that it is in the national interest to do so, the Minister may, by written notice to 
the chairperson and Commissioner-General, dismiss all the appointed members, and their offices shall become 
vacant as soon as the Commissioner-General receives the notice. (2) Before dismissing all the appointed members, 
the Minister shall consult the President and act in accordance with any directions the President may give him or 
her” 
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Decision Impact 
 
The board appears balanced considering the presence of representatives from the Ministry of Finance, 
taxation field, industrial field and human resources expert. Both the private and public sectors are also 
represented. The diverse structure of the new board enables the effective collection of revenue by the 
fiscus without short-changing taxpayers. Meanwhile the Minister has appointed a lean board in view of 
the fact that the law permits him up to 8 board members excluding the Secretary of the Ministry and the 
Commissioner-General and this should be applauded as cost cutting measure by the government. Matrix 
Tax School offers its congratulations to the new board members and wishes them all the best in their new 
office.  
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4.2.2 The ZIMRA started collecting taxes in foreign currency 

Background 
 
The Herald of the 31st of December 2018 has reported that ZIMRA has started receiving taxes in foreign 
currency especially Value Added Tax (VAT) and Pay-As-You-Earn (PAYE) from companies that 
collect payments in that currency, but the informal sector continues to give the tax -man serious 
headaches. This it is reported has been the case since towards the end of November 2018.  
Confirming this development the Commissioner General Ms Faith Mazani in an exclusive 
interview with the Herald had this to say: “yes, people have started paying taxes in foreign 
currency. i don’t have numbers as yet and would need to check with accounts, but we have started 
collecting and ministry (of finance and economic development) has asked us to open a separate 
account for forex tax payments, which we have,”  The Herald further reported that the move to 
start collecting taxes in foreign currency came at a time when the government had advised ZIMRA 
to widen revenue collection to shore national coffers. Faith however bemoaned the enforcement 
of the law on informal sector. She was reported saying “ the problem with the informal sector is 
that they deal in cash and we acknowledge it’s a difficult sector. “But what we are looking at 
having systems riding on the technologies that include ecocash, telecash and others. Right now 
we are in discussions with telecom companies to give us merchant codes and individuals with 
amounts in their ecocash, but also working with the banks to get the information if they are 
banking their money. “We at least hope that if someone earns money, they will use it on 
something; it could be houses, cars, and when we go there, and get a database of people that 
bought cars, stands, and other things, we would want to know how you got the money. “That is 
how we intend to address the informal sector. But it depends a lot on how we get that data but 
with our current systems it is very difficult. That is why we are talking a lot about servers and 
integration.” Ms Mazani said they are seized with ensuring that those outside the tax bracket are 
registered, and “making sure that those who are registered but are not compliant”, play their 
part in developing the country through tax payments. She said ZIMRA also wants to “simplify” 
the tax system for small businesses and/ or the informal sector, to bring them on board and “make 
sure that they are contributing at least their fair share of tax”. “For the big companies, big 
businesses, we are going to be using our databases to make sure that those who have not been 
voluntarily coming on board, are on board, using enforcement which is a hard line tax collection 
approach where if tax payers that have not been complying are found, or we receive information 
through our whistle-blower we penalise them to come on board,” said Ms Mazani. Government 
wants ZIMRA to collect as much revenue as possible to fund various infrastructure projects across 
the country, so as to avoid the costly loans provided by financial institutions”. (Source: The Herald 
of 31st of December 2018) 
 
Law and Interpretation 
 
The payment of taxes in foreign currency is being enforced through a cocktail of measures among them the 
proposal through the Finance (No.3) Act of 2018 which seeks to amended s38 of the VAT Act [Chapter 
23:12] by the insertion after subsection (4) of the following subsection:“(4a) For the purposes of subsection 
(4)-  (a) if the price for the taxable supplies in question is paid for in a foreign currency, then the registered operator 
shall pay the amount of the tax to the Commissioner in that foreign currency; (b) if the price for the taxable supplies 
in question is paid for in legal tender other than foreign currency, then the registered operator may pay the amount of 
the tax to the Commissioner in that legal tender or in a foreign currency.” This implies that for those taxpayers 
receiving taxable supplies in foreign currency they should pay taxes in foreign currency. The law however 
become effective from 1 January 2019. The 2019 budget is even compelling the payment of duty in foreign 
currency on a number of selected imported items inclusive of meat, cosmetics, motor vehicles, fresh cheese, 
grated or powdered cheese of all kinds, fresh grapes, groundnuts, margarine, selected meat products, poultry 
products, preserved fish and salt water. We reported in November 2018 MTU that the Minister of Finance 
and Economic Development, in terms of s115 (3) of the Customs and Excise Act [Chapter 23:02] made the 
notice, namely the Customs and Excise (Designation of Foreign Currency Dutiable Goods) requiring the 
duty to be paid for certain goods designated in foreign currency. The notice was published in SI253A of 
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2018 to become effective from the 23rd of November 2018. However goods purchased on or before 22nd 
November 2018 and consigned on or before 3rd January 2019 were to be exempted from the  operation of 
this notice, provided an approval for the exemption is obtained from the Ministry of Finance and Economic 
Development within forty-two days of date of importation of the goods. Additionally the existing laws 
namely paragraph (c) of subsection 1 of section 4A of the Finance Act [Chapter 23:04] provides that: 
“Notwithstanding section 41 of the Reserve Bank of Zimbabwe Act [Chapter 22:15] and the Exchange Control Act 
[Chapter 22:05]—  a company, trust, pension fund or other juristic person whose taxable income is earned, received 
or accrued in whole or in part in a foreign currency shall pay tax in the same or another specified foreign currency on 
so much of that income as is earned, received or accrued in that currency”.  Relevant also is  paragraph (a) of 
subsection 1 of section 4A of the Finance Act provides that: “Notwithstanding section 41 of the Reserve Bank 
of Zimbabwe Act [Chapter 22:15] and the Exchange Control Act [Chapter 22:05] — a person other than a company, 
a trust or a pension fund whose taxable income from employment is earned in whole or in part in a foreign currency 
shall pay tax in the same or another specified foreign currency on so much of that income as is earned in that currency.” 
This provision makes clear that employees that receive salaries in foreign currency must pay their pay as 
you earn (PAYE) in the foreign currency that they receive.  Regarding paying of withholding taxes in 
foreign currency this is enforced by section 4A , subsection 1 paragraph (f) of the Finance Act which 
provides as follows: “ Notwithstanding section 41 of the Reserve Bank Act [Chapter 22:15] and the Exchange 
Control Act [Chapter 22:05]—the persons specified in section fifteen, seventeen, eighteen, nineteen, twenty, twenty-
one, twenty-two, twenty-twoA, twenty-twoB, twenty-twoF, twenty-twoG, twenty-twoI and twenty-twoJ shall pay the 
taxes there mentioned in a foreign currency to the extent that the amounts from which the taxes are withheld are foreign 
currency amounts.” 
 
Decision Impact 
 
The demand to be paid in foreign currency by the ZIMRA is an unofficial communication by the government 
that the bond is not at par with the USD, a position which it officially continues to deny.  Although it looks 
justified for the ZIMRA to demand to be paid in foreign currency it has an implication for the bond note to 
be denied as a legal tender. This is already happening as some of the big companies such as Delta and 
Innscor are demanding also to be paid in foreign currency for their goods and services. Doctors have also 
followed suit and at this point in time whilst dollarization cannot be resisted the implications is that it may 
be difficult for the government to pay its workers in foreign currency. This may be the reason why the 
government is resisting the move for companies to charge in foreign currency. This spells disaster for the 
economy and the country may be at the cross roads at the moment. There will be much pressure exerted on 
the government by its workers to demand to be paid in foreign currency. Dollarization does not come so 
quick though and not without some causalities. Besides not so much USD are in circulation, and companies 
with huge balances in RTGs or bond notes will ask to be compensated in the event of government making 
suggestion of inequality between bond and USD. Meanwhile the payment of duty in foreign currency and 
the new tax imposed on VAT registered taxpayers to pay VAT on imported services enacted through the 
Finance Act (No 3) of 2018 will possibly discourage imports and put less pressure on balance of payment. 
However if the imports continue unabated this may assist the government get the foreign currency but such 
resources will remain insufficient to pay civil servants in foreign currency and allocating the same for fuel 
procurement and to companies such as Delta which the government has rejected their proposals to charge 
in foreign currency for their goods and services. We predict the first quarter of 2019 will be the defining 
moment for the government and will eventually give up and allow the economy to dollarize although full 
dollarization is not possible. Meanwhile, the ZIMRA may face challenges in enforcing the law regarding 
paying taxes in foreign currency especially in cash transactions involving United States dollars, which 
apparently constitute majority of cases for transactions of individuals, small and medium enterprises.  
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4.2.3 Finance Act (No3) 2018 Debated by MPs and sailed through 
 
Background 
 
The Finance Act (No 3) of 2018 was put to the debate before parliamentarians on the 20th of December 
2018. A long debate ensued in which the Minister of Finance kept reminding the MPs that the 2% was the 
source of the monies to purchase the 4x4 motor vehicles which MPs are demanding. Amongst also the MPs 
are requesting for a decent meal with a decent desert when they attend the parliament on government 
business. The 2% IMTT was hotly debated and it required the votes to divide the house. A total of 80 
legislators voted for the adoption of the 2% tax whilst only 26 voted against it. The result was to adopt the 
tax policy as is. Below is a summary of the changes as reported in the National Assembly Hansard 20 
December 2018 Vol 45 no 27 (https://www.parlzim.gov.zw/national-assembly-hansard/national-assembly-
hansard-20-december-2018-vol-45-no-27). 
 
Law and Interpretation 
 
The following table is a synopsis of what transpired during the debate of the bill and what the members 
finally agreed on each clause. To obtain full details, access the Hansard report which should be read together 
with the FINANCE (No. 3) BILL of 2018 accessible on www.matrixtaxschool.co.zw/tax  to carry a meaning  
 

Clause  Matter  Proposed changes 

1 Title of bill  None  
2 Tax brackets (s14 of Finance 

Act) 
None  

3 Tax brackets for individuals  Substitute US$240501 for US$240,000 a correction of typo error on 
the highest bracket of employment tax rates  

4 Intermediated Money Transfer 
Tax 

Resolved through votes 80 to 26 in favour of the tax and to be 
adopted as is.  

5 Digital Tax (foreign satellite 
broadcasters and electronically 
supplied products)  

Agreed to. House however debated on why ZBC still has a monopoly 
over broadcasting    

6 Digital Tax  Same as above.   
7 Ring fencing of Mine locations Adopted with amendments. The words “to either or anyone of the 

mining locations” and substitute it with “to anyone or more mining 
locations”. The words “part of” and substitute with “subjected to”. 
Refer clause 7 Amendment of section 15 of Cap. 23:06 (Finance Act 
(No3) of 2018. 

8 IMTT prohibited income tax 
deduction 

Adopted without debate  

9  Directors to be answerable for 
tax debts  

Hotly debated. But agreed with minor amendments. The word “as 
old company;” and substitute it with “as the old company or entity; 
or” in para 8(a) (i). Also replaced is the words “or otherwise” with 
“and” in para 8(a) 

10  
 

Tax clearances (RBZ, Schools 
and Non-resident persons) 

Measure passed as is with slight bruises 

11 Transfer Pricing Legislation Minor amendment to correct grammar- replace word engages or will 
in a transaction” and substitute it with “engages or will engage in a 
transaction” in clause 11(a)(6)  

12 Exempt of TB income to 
financial institutions  

Agreed with few bruises  

13  IMTT exemptions and 
administrative provisions  

Agreed to, but much debate on validity of SI205 of 2010 

14 VAT on imported services for all 
by changing definition of 
imported services 

Agreed to  

15 VAT payment basis  Agreed to  
16  Unbeneficiated tax on platinum  Agreed to, but was hotly debated  

https://www.parlzim.gov.zw/national-assembly-hansard/national-assembly-hansard-20-december-2018-vol-45-no-27
https://www.parlzim.gov.zw/national-assembly-hansard/national-assembly-hansard-20-december-2018-vol-45-no-27
http://www.matrixtaxschool.co.zw/tax
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17  Lifting of 12 months valid tax 
invoice prescription period for 
VAT claims  

Agreed to 

18  Disallowing of VAT on bond 
premium 

Agreed to  

19  Paying VAT in foreign currency  Agreed to. Some members hotly disputed the proposal though  
20 Civil penalty for breach of 

payment of tax in foreign 
currency 

Amended to require notice from Commissioner before effecting 
collection and also to give discretion to Commissioner to waive 
penalty.  

21 Repeal of s40 VAT Act – 
Recovery of taxes 

Agreed to  

22 Reinstating of rollover relief on 
PPR  

Agreed to  

23 Search warrant of certain  private 
residence 

Deleted  

24 Customs miscellaneous offences Agreed to  
25 Penalty on late payment of 

Mining Royalty 
Amended to require notice from Commissioner before effecting 
collection and also to give discretion to Commissioner to waive 
penalty. Also penalty to be directed to Consolidated Revenue Fund 
and not to ZIMRA.  

26  Determination of value 
incremental gold output  

Agreed to  

27  Recovery of outstanding taxes Agreed to with some amendments 
28 Fines Fine schedule amended level 11-14 capped at US$10,000. Discretion 

to be applied by jury since the fines within the levels are the 
maximum for that level. 

 
 
Decision Impact 
 
The house appears divided along political backgrounds and this has an impact on the soundness of the 
policies. Another point of concern is that only a few of the MPS are very knowledgeable of the discourse. 
As a country we need to look into the qualification of people who take offices. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

Page 26 of 26 
 

Disclaimer Clauses 
 

The information contained in this MTU is for general guidance only and is not intended as a substitute for specific 
advice in considering the tax effects of particular transactions. Whilst a lot of care has been taken in the compilation 
of the information and opinions contained in this publication, no liability is accepted for the consequences of any 
inaccuracies contained in this guide. The information does not constitute a legal advice nor can it be relied on in 
any dispute with the tax authorities and shall not constitute any legal or tax opinion in this or any jurisdiction.  The 
analysis contained in this MTU is based on the current legal framework which is subject to change and Tax Matrix 
(Pvt) Ltd or its employees assume no obligation to update or otherwise revise the materials contained in this or any 
of its MTUs. In making their considerations, recipients or people with access to the MTU are advised to make their 
own independent assessments, and, in this regard, to consult Tax Matrix or their own professional advisors before 
taking any action. The information and opinions contained in this MTU is valid as at the date of uploading on the 
website, preparation or compilation, any of its contents may be subject to change without notice.  The information 
contained and opinions contained in this MTU are for the purpose of general information (“the purpose”) and for 
no other purpose. The company disclaims any responsibility for the use of the information contained herein for a 
different purpose or context. The information contained and opinions contained herein must not be copied, 
published, reproduced or distributed in whole or in part to others at any time by the recipients. Tax Matrix (Pvt) Ltd 
retains all intellectual copyright information contained and opinions contained in this MTU.  Recipients should seek 
the written permission of the company before distributing copies of information and opinions contained in the MTU 
to third parties 
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