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1. Highlights  
 

1.1 Executive summary 
 

We have the honor to present our December 2016 Monthly Tax Update 

(MTU) which is designed to keep businesses and individuals  informed on 

the latest tax issues and bring value to businesses and/or individual career 

prospects. Through our MTUs, we analyze tax developments to ensure that 

our valued clients are kept in tune with changes in the tax world. As we are 

beginning a new year (2017), it is our sincere hope that our MTUs will 

keep our clients updated with information that includes changes in tax and 

other related laws, courts decisions, announcements and interpretations 

that bring relevancy to the business environment.    

 

Fiscalised recording of taxable transactions 

Developments around fiscalisation are gathering momentum. Recently 

published statutory instrument speaks further on this matter, this time 

focusing on interfacing of the fiscal device(s) to the ZIMRA server. The 

deadline has been set for 31st December 2017. However, there seem to be 

some contradiction between the SI and ZIMRA public notice (also 

reported inside)!!!  

 

VAT relief on un-beneficiated hides on export 

The government has scrapped export tax on raw hides with effect from 

01January 2017 in a move that is expected to boost viability of abattoirs 

and the leather industry. Previously, the government was charging 

U.S$0.75 per kilogram tax on unprocessed animal hides; therefore it is part 

of tax relief to tanner exporters. The relief is however ring fenced to a 

particular period. 

  

Taxpayer could not justify theft to claim deduction  

In general expenditure or losses deducible are those incurred for purposes 

of trade or in the production of income excluding capital nature 

expenditure. Theft by third parties is an expenditure befitting this 

description. Inside job is also acceptable if and only if this has been 

perpetrated by junior employees and by managers or shareholders. 

Unfortunately, the company was unable to ascertain the identity of the 

person or persons responsible for such theft. The taxpayer was sent 

packing 

 

Repairs and improvements is not about audit materiality  

Whenever fixing or replacing something there is need to decide whether 

the expense is a repair or improvement for tax purposes. Deductions that 

are allowed in the determination of taxable income in Zimbabwe are 

expenditures incurred by a taxpayer for the purpose of his trade, 

alternatively in the production of income as long as such losses or 

expenditure is not of a capital nature. Repairs are deductible, while 

improvements are of capital nature. Unfortunately, telling the difference 

between the two can be difficult. Even classification by external auditors 

may not resolve the matter. 

 

Employee travelling expenses  

Travelling of employee on account of business of employer is excluding 

under the definition fringe benefit under s8 (1) (f) of the Income. However, 
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a travelling with a mixed purpose has some component constituting 

fringe benefit. Different treatment is however accord to first time passage 

benefit or  relocation journeys, transport allowance, holiday journey, 

living away from home allowance (LAFA), and excessive or 

unreasonable travelling and subsistence allowance.   

 

Permanent Establishment (PE) rules domesticated 

The country is casting is tax net very wide. It is proposing to domesticate 

through the Finance Bill which is to be turned into a Finance Act to 

domesticate income of a non-resident company wherever the source of 

this income, despite no Double Taxation Agreement (DTA) in place 

between Zimbabwe and the non-resident company’s country of resident. 

This we mean income of non-resident company attributable to a 

permanent establishment situated in Zimbabwe.  In the absence of 

information exchange Article, a provision normally contained in double 

tax agreements, we wonder how the other countries will cooperate in 

giving information that may be required to in the correct assessing of a 

permanent establishment’s tax liability.    

 

VAT on imported services 

There is a high tax risk for not declaring VAT on imported services 

because it is a self-declaration tax and ordinarily not accounted for by 

registered operators. Whereas, VAT on imported goods into Zimbabwe 

is collected by observing the physical movement of the goods at ports of 

entry, services have no physical existence and therefore are impossible to 

harness VAT on them at ports of entry. VAT is therefore collected in 

country by way of self-declaration by the importer of services making it 

common to find that services which are subject to withholding tax under 

the 17th Schedule of the Income Tax Act i.e managerial, technical, 

administrative and consultative may also be subject VAT on imported 

services.  

 

ZIMRA public notice on fiscalisation  

ZIMRA issued public notice number 31 of 2016 to remind all its VAT 

registered clients who are under category C who are supposed to be 

fiscalised to interface/link their fiscal devices with the ZIMRA server by 

the 31st of December 2016. Failure to interface by the 31st of December 

2016 may result in ZIMRA not issuing a Tax Clearance Certificate for 

the year 2017, and may also attract appropriate penalties. Meanwhile all 

clients in VAT categories A, B and D are expected to fiscalise their 

operations by 1st January 2017. 

 

 

Marvellous Tapera+263 772 349 740 

Managing Director- Tax Matrix (Pvt) Ltd 

 

 

 

 

 

 

 

 

 

 

1.2 Disclaimer 
 

The information contained in this MTU is 

for general guidance only and is not 

intended as a substitute for specific advice 

in considering the tax effects of particular 

transactions. Whilst a lot of care has been 

taken in the compilation of the 

information and opinions contained in 

this publication, no liability is accepted 

for the consequences of any inaccuracies 

contained in this guide. The information 

does not constitute a legal advice nor can 

it be relied on in any dispute with the tax 

authorities and shall not constitute any 

legal or tax opinion in this or any 

jurisdiction.   

 

The analysis contained in this MTU is 

based on the current legal framework 

which is subject to change and Tax 

Matrix (Pvt) Ltd or its employees assume 

no obligation to update or otherwise 

revise the materials contained in this or 

any of its MTUs. In making their 

considerations, recipients or people with 

access to the MTU are advised to make 

their own independent assessments, and, 

in this regard, to consult Tax Matrix or 

their own professional advisors before 

taking any action. The information and 

opinions contained in this MTU is valid 

as at the date of uploading on the website, 

preparation or compilation, any of its 

contents may be subject to change 

without notice.  

 

The information contained and opinions 

contained in this MTU are for the purpose 

of general information (“the purpose”) 

and for no other purpose.  The company 

disclaims any responsibility for the use of 

the information contained herein for a 

different purpose or context. 

 

The information contained and opinions 

contained herein must not be copied, 

published, reproduced or distributed in 

whole or in part to others at any time by 

the recipients. Tax Matrix (Pvt) Ltd 

retains all intellectual copyright 

information contained and opinions 

contained in this MTU.  Recipients 

should seek the written 

permission of the company before 

distributing copies of information 

and opinions contained in the 

MTU to third parties. 
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1.3     Tax Matrix news and developments 

 
1.3.1 Subscriptions to MTUs 
 

With effect from 1 August 2016 our MTUs are accessible only to subscribed members. Below are the 

subscriptions options. Kindly refer this to a friend or colleague. 
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1.3.2 Tax Matrix Publications 
 

Dear Valued Clients 

 
We would like to advise you that, the Minister of Finance and Economic Development announced 

several statutory instruments and Finance Bill in 2016 which have resulted in many changes in the tax 

legislation across all Acts. A number of tax court cases were also published in 2016 in Zimbabwe and 

South Africa which have bearing on the implementation of tax legislation in Zimbabwe. With this in 

mind, Tax Matrix (Pvt) Limited is revising all its publications in order to capture these developments and 

changes as well incorporate new practices gained during 2016. 

 

We are therefore proud to inform that we are working on all our books. We are expecting to complete 

the exercise and the books will be in circulation by the 15th of February 2017.  Among the 

publications that we are updating are the following books. 
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1.3.3  Model Based Calendar for 2017 

Tax Matrix (Pvt) Limited is offering Module Based Courses (MBC) once 

a month in the year 2017 and our calendar of events is as follows. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1.3.3 Module Based 

Courses (MBC) 

These are module based courses 

broken down into small parts as 

per set topics. They are 

knowledge accumulation courses 

aimed at capacity enhancement, 

suiting personnel engaged in 

transactional processing, 

advisors, young entrepreneurs, a 

lawyer, a doctor, an independent 

practitioner or self-employed, tax 

consultant, finance or human 

personnel, 

 
Bookings 

Time: 1.30 pm – 4.30 pm (GMT) 

Investment: US$45 per session  

Contact Kudzai Magutsa Zhou.  

Tel: +263 4 252816/50 

M: + 263 4 775 911 383 

 

 

Matrix Academy 

 

Workshops 
/Seminars

Module 
Based 
courses 

Client 
Specific 
courses

Internship 
programme
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 1.3.4 Internship Intake 2017 
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2.    Legislation 

 
2.1    Acts 

 

          Nothing to report  

 

2.2   Statutory Instruments 
 

2.2.1 Deadline for connecting to ZIMRA server extended 
 

Background 

 

We reported in our November2016 MTU that the government through Statutory Instrument 148 is 

extending the fiscalisation programme to all VAT registered operators and the law came into effect on 

1 January 2017. For the avoidance of doubt this means that operators in categories A, B and D are 

required to have fiscalised by the 1st of January 2017. The government has yet again made another 

announcement regarding the fiscalisation programme through Statutory Instrument 153 of 2016, 

which was published in the government gazette of the 30th December 2016.The instrument requires 

every registered operator to interface its fiscal device(s) with the ZIMRA server, but the deadline has 

been pushed forward. This applies to all registered operators in Category A, B, C & D.  

 

The law and interpretation 

 

Statutory Instrument 153 of 2016 amends section 2 of the Value Added Tax (General) Regulations, 

2010 published in Statutory Instrument 104 of 2010 by the insertion of the definition of interface. 

 

“Interface means linking of a registered operator’s fiscal device to the ZIMRA server”  

 

Section 4 of the principal regulations, is amended in the paragraph (b) by the insertion after 

subparagraph (iii) by the following 

(iv) issuing credits and debit notes. 

(v) sending detailed transaction information on individual invoices, 

(vi) interfacing with the ZIMRA server” 

 

The Statutory Instrument requires every registered operator ( Categories A,B,C and D) to link their 

devices with ZIMRA server by 31st December 2017. Failure to comply with this regulation by 31 

December 2017, shall lead to an operator being guilty of an offence and liable to a fine of US$25 per 

day up to a maximum period of 181 days. 

 

Meanwhile, most taxpayers have not yet obtained their 2017 tax clearances due to the ZIMRA system 

failing to cope with the number of users attempting to log into the system. It is therefore necessary to 

delay payments to counter parties without tax clearances or deduct 10% withholding tax in order to 

avoid penalties and interest.   

 

What is the impact of the decision on your business or practice?  

 Taxpayers with multiple devices must ensure that each individually interfaces with the ZIMRA 

server. 

 It is important to comply with tax legislation as ZIMRA is imploring a number of strategies to 

enforce tax compliance. These include but are not limited to garnishing of bank accounts or 

debtors, denial of tax clearances and other tax privileges such as VAT refunds. Garnishee orders 

on current tax obligations are made without warning if the tax has not been paid on its due date. 

$ 14 (Exc 

VAT) 

$30 (Excl  

$ 6 (Excl 

VAT) 

$ 6 (Excl 

VAT) 
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Current ZIMRA practice is to lift garnishee orders only after payment of 30% of the tax due and 

the balance paid within 12 months. 

 The interfacing of fiscal devices to the ZIMRA server will enable ZIMRA to see operator 

transactions in real time which will allow ZIMRA to track business activities and collect tax. 

 

2.2.2 Duty rebate on Textile Manufacturers 
 

Background 

 

The government continues with its “import substitution policy” through incentives placed on the 

importation of raw material and capital equipment to boost local production. It has therefore published a 

Statutory Instrument targeted at resuscitating the “dead textile industry”. The instrument is adding more 

products to the list products subject to duty rebate. The new statutory instrument amends Statutory 

Instrument 4 of 2016 published in March 2016. 

 

The Law and interpretation 

 

The Minister of Finance and Economic Development has in terms of Section 235 which is read with 

section 120 of the Customs and Excise Act [Chapter 23.02] hereby makes the following regulations. 

These regulations may be cited as the Customs and Excise (Textile Manufacturers) (Rebate) 

(Amendment) Regulations 2016. Statutory Instrument number 156 of 2016 amended the Statutory 

Instrument number 4 of 2016 by the addition of the following items 

Tariff Code Description 

3215.1100 Printing ink- black 

3215.1900 Printing ink – other 

3215.1090 Sewing thread of manmade filaments, not for retail sale. 

5508.1020 Sewing thread of manmade staple not for resale 

 

These regulations shall be effective from the 1ST of January 2017 

 

What are the implications to business practices?  

 The impact of this statutory instrument is to encourage local production of Textile products through 

reduced costs to manufacturers from lower raw materials and capital goods importation costs. 

 This in turn will increase revenue for local producers for there will be lesser costs incurred in 

importing the raw material.  

 

2.2.3 Ring fencing of export tax exemption on raw hides  
 

Background 

 
The Finance Minister confirms his midterm budget proposal to scrape “export tax on raw hides”, 

however ring fencing this to the period stated and certain types of hides. In coming up with this proposal, 

the Minister cited that there is excess capacity in the country and proposed to address the problem by 

exempting the export tax on the sale of raw hides accumulated during the period 1 January 2016 to 31 

July 2016, this being subject to prescribed quantities for individual exporters. He further alluded that the 

information provided by abattoirs showing monthly production consumption by tanneries and excess 

hides for export will be used to avail tax relief on prescribed quantities for export. As it turns out, the 

proposal has been confirmed but with an extension of the exemption period until 31 December 2016. 
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Notwithstanding the new law, export tax on unbeneficiated hides is levied in accordance with section 

12C of the VAT Act (Chapter 23:12) at $0.75 per kg on exported consignments or 15% of the export 

consignment of hides whichever is higher. 

 
The law and interpretation  

 
The Minister of Finance, in terms of section 78 as read with section 12 C of Value Added Tax [Chapter 

23 :12] has granted tax relief on unbeneficiated hides exporters. This has been done through issuing 

Statutory Instrument number 129 of 2016 which reads as follows: 

 

“Subject to section 12C of the Value Added Tax, export relief shall be granted on unbeneficiated hides 

exported by a registered merchant issued with an export permit by the Minister of Agriculture as 

approved by the Minister responsible of industry and Commerce.” 

 

The amendment defines unbeneficiated hides in two ways to mean  

 

“(a) raw and untanned animal hide includes hides of all animals inclusive of crocodile skins which the 

local tanners do not have ability to tan to international standards required by our export markets, as well 

as hides of goats which most local tanners do not want.  

 (b) Unbeneficiated leather includes wet-blue hides, the result of the first stage of tanning, as 

unbeneficiated leather”. 

 

These regulations shall apply to stock piles accumulated during the period from 1 January 2016 up to 31 

December 2016 and a preset condition is that the applicant must be a registered taxpayer with a valid tax 

clearance certificate. 

The following schedule shows a list of merchants approved to benefit from the tax relief. 

No Merchant’s Name Total Hides Weight (kg) 

1 Outback Safaris 4 146 95 358 

2 ER York & Co 13 000 299 000 

3 Bulawayo Abattoirs 25 030 575 690 

4 Surrey Abattoirs  5 600 128 800 

5 Binder Abattoirs 742 17 066 

6 MC Meats Abattoirs 10 000 230 000 

7 Koala Meats 7 000 161 000 

 Total 65 518 1 506 914 

 

Cancellation of registration. 

 

According to this Statutory Instrument, the Minister of Agriculture has the powers to cancel the 

export permit of a merchant who has ceased to hold a stock pile of unbeneficiated hides, failed to 

comply with the rules and regulations set out or who has requested to have his permit cancelled. 

 

What are the implications to your business and practice?  

 The new law does not entail a permanent scrapping of export tax on hides, but simply meant to 

address the stock pile that accumulated during the period.  

 The conditions of the permit will force the unregistered merchants to be tax compliant or 

alternatively force them to sell their unprocessed hides to registered merchants. A situation which 

could result in the abuse of the tax incentive as licensed merchants can buy those products and 

stockpile in anticipation of another round of exemption.  
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 The export incentive of excess hides reduces stock piles of hides giving rise to an opportunity to 

increase revenue for registered merchants, through reduction in export costs and at the same time 

qualifying for the RBZ’s 5% export incentive.  

 To the government, the export penalty it is currently getting is not worth more than the much needed 

foreign currency inflows. Discouraging exports has a higher opportunity cost considering that the 

downstream producers of leather products have not retooled enough or addressed their cost structure 

to profit out of local production of hides.  However at the moment, Bata’s production is currently 

hindered by lack of finances and the company has had to resort to importing some products in order 

to remain operational. 

 

 

2.2.4 Food stuffs, soaps, cosmetic manufacturers raw material duty rebate  
 

Background 

 

In the 2017 National Budget Statement, the Minister reiterated that domestic production remains a 

fundamental challenge as it remains very low across all sectors of the economy. Cheap finished goods 

are flooding the market and to discourage the retailing of these products in Zimbabwe, the country is 

using several instruments including but not limited to removing import of these products from the 

General open Import Permit, imposing high duty regimes and scrapping import tax on raw material used 

to produce these goods. Statutory Instrument 155 of 2016 seeks to grant duty rebate on specified raw 

materials for food, soap and cosmetic products.  

 

The Law and interpretation 

 

In terms of section 235 as read with section 120 of Customs and Excise Act Chapter 23.02, the Minister 

made the following regulations which may be cited as the Customs and Excise (Food, Soap and 

Cosmetic Manufacturers) (Rebate) (Amendment) Regulations, 2016 (No. 1). The regulations which were 

published through Statutory Instrument number 155 of 2016 amends Customs and Excise (Food, Soap 

and Cosmetic Manufacturers) (Rebate) (Amendment) Regulations, 2013, which was published in 

Statutory Instrument 95 of 2013 by adding the following. 

Tariff Code Description 

3823. 1900 Other industrial non-carboxylic fatty acids, acid oils from refining. 

 

These regulations shall be effective from the 1ST of January 2017 

 

What are the implications to business practices? 

 

 This has the implication of reducing cost of raw material of the specified products to food 

producers, soap and cosmetic manufacturers hence creating an even playing to field for these 

local manufacturers with importers of the finished goods. However, Zimbabwe remains a high 

cost structure because of factors such as antique equipment, cost of money, labour cost and risk 

premiums expected by investors from the projects. These fundamentals could result in anticipated 

impact from the duty rebate of the said raw materials being outweighed by low import prices and 

this can have the effect of promoting smuggling of imports in cases where these are restricted 

under Statutory Instrument 64 or could translate to high prices to consumers who buy local 

products.   
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2.2.5 Suspension of duty on powered milk importers 
 

Background 

 

Approved powdered milk importers were importing powdered milk stuffs duty free from the 1st of 

January 2015 to 31 December 2015. Due to poor rainfall received in 2015/2016 season, the agricultural 

sector including dairy farming faced a sharp decline in production. The Minister then proposed a further 

suspension of duty on powdered milk in a bid to improve the shortage of powdered milk in the country. 

This was done by issuing Statutory Instrument number 159 of 2016. 

 

The Law and interpretation 

Statutory Instrument 159 of 2016 has the effect of repealing Statutory Instrument 257 of 2003 by 

substituting it with the following: 

 
Name of company Quantity (kg per annum) 

Full Cream Milk 

Powder 

Skimmed Milk 

Powder 

Dendairy (Private) Limited 1 200 000 440 000 

Dairiboard Zimbabwe (Private) Limited 1200 000 1 250 000 

Alpha Omega Dairy      50 000 100 000 

Nestle Zimbabwe (Private) Limited 95 000 185 000 

Probrands (Private) Limited 217 500 - 

Dorking Dairies (Private) Limited 120 000 - 

Kefalos Cheese Products 40 000 75 000 

Machiareer Investments (Private) Limited  48 750 - 

Competitive Brand Shapers, t/a CBS 40 000 - 

Kershelmer Dairies 20 000  

Wonderclip (Private) Limited,  15 000 2 000 

Milkzim (Private) Limited  5 000 1 500 

Gouda Gold t/a Yomilk 60 000 - 

Delta Beverages  25 000 - 

Al Aqsa (Private) Limited 15 000 - 

Bedra Enterprises t/a  25 000 - 

Lobels bread Holdings 50 000 - 

Crystal Candy 50 000 50 000 

Cairns Foods - 25 000 

Innscor Bakers lnn - 10 000 

 

The above table shows the name of the approved registered company and the annual maximum 

quantity of powdered milk which it is allowed to import. 

 

These regulations shall be effective from 1st of January 2017 to 31December 2017 

 

What is the implication to your business practice? 

 

 The impact of this decision is that it will promote overall local production by supporting 

importation of raw materials (powdered milk). 

 Other companies which are not on the list should apply for an import licence and take advantage of 

this government policy. 

 

2.3  Bill Watch 

 
Nothing to report 

$30 (Excl  
$ 6 (Excl 

VAT) 
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3.  Court cases & Appeals 
 

3.1  Court case 
 

3.1.1 Theft must be justified to be deductible  
 

Case M (Pvt) Ltd v ZIMRA 

Summary  M (Pvt) Ltd is a duly registered company carrying on the business of providing 

specialist medical services to members of the public. 

 The company experienced theft of monies by managerial or subordinate non-

managerial employees who were not shareholders and it was an unavoidable 

inherent risk sustained in the generation of taxable income that was deductible. 

 ZIMRA issued an amended assessment for tax on M (Pvt) Ltd with an imposed 

penalty. 

 M (Pvt) Ltd then objected to the amended assessment by way of a letter. 

 M (Pvt) Ltd through its legal practitioners noted an appeal by way of letter dated 13 

June 2012 against the ruling and the failure to remit the penalty in full. 

Jurisdiction Special Court For Income Tax Appeals 24 November 2014 and 30 July 2015 

 

Decision  That in the final analysis, M(Pvt) Ltd failed to discharge the onus to show on a 

balance of probabilities that the systems administrator and bookkeeper were not 

managers in the position of a managing director or a proprietor 

 That M (Pvt) Ltd shall pay the costs of ZIMRA on the ordinary scale as taxed by the 

registrar. 

 

What was the issue? 

 

Whether the theft of monies by managerial or subordinate non-managerial employees who are not 

shareholders is an unavoidable inherent risk sustained in the generation of taxable income and therefore 

treated as a deductible loss. 

 

What were the facts?  

 

 M (Pvt) Ltd provides specialist medical services to members of the public and is based in Harare.  

 In 2012, ZIMRA issued it an amended assessment for the tax year ended 31 December 2010 which 

had the effect of increasing its taxable income and imposing a penalty in the sum of $41 856-65. 

 M (Pvt) Ltd objected to the amended assessment arguing that the theft of the monies by managerial 

or subordinate non-managerial employees who were not shareholders was an unavoidable inherent 

risk sustained in the generation of taxable income and was therefore deductible. 

 It also objected the 100% penalty on the ground that it had fully disclosed the cash discrepancy and 

did not intend to avoid or postpone the payment of tax. 

 ZIMRA disallowed the objection but allowed a reduction of the penalty from 100% to 30%. 

 M (Pvt) Ltd appealed against the ruling and the failure to remit the penalty in full. 

 M (Pvt) Ltd was unable to ascertain the identity of the person or persons responsible for such theft 

however the theft was not perpetrated by a shareholder or a person with a direct interest in the 

business. 

 Persons having access to monies on a day-to-day basis were a systems administrator and a 

bookkeeper and there is no direct evidence to implicate these persons; 

 M (Pvt) Ltd engaged the services of an independent firm of accountants to conduct an investigation. 



 

Page 14 of 27 
 

 The report, amongst other things, established that M (Pvt) Ltd was not banking the foreign currency 

receipts it received but was keeping it in a locked bag which was in turn kept in a locked safe. 

 It further revealed that the systems administrator and after her, the bookkeeper and the Managing 

Director had access to the cash locked in the bag that was in turn locked in the safe. The systems 

administrator, the credit controller and the MD were the only ones with access to the safe where the 

lockable bag was kept.  

 The cash was collected and receipted by a cashier and handed over to her superior from time to time. 

 

What were the arguments? 

 

The taxpayer 

 That the theft of the monies by managerial or subordinate non-managerial employees who were not 

shareholders was an unavoidable inherent risk sustained in producing income and was therefore 

deductible. 

 That it is entitled to the deduction as the theft was occasioned by an employee who is not the 

managing director, or director or shareholder or a manager in the position of a proprietor.  

 That the money could have been stolen by other employees besides the systems administrator or the 

bookkeeper such as the cashiers during the course of the day, because various people had access to 

the safe. 

 

The Commissioner General   

 That the Income Tax law does not permit a deduction for theft occasioned by a manager. 

 That M (Pvt) Ltd failed to discharge the onus on him to establish on a balance of probabilities firstly 

that the thief or thieves were not managers of the company and secondly that they were not managers 

who could be equated to the managing director. 

 That M (Pvt) Ltd had failed to discharge the onus on it to show on a balance of probabilities that the 

systems administrator and bookkeeper were not managerial employees. 

 

What was the legislation or judicial precedents considered? 

 

Charles Moore& Co (WA) (Pty) Ltd v Commissioner of Taxation (1956) 6 AITR 379 

CIR v George Forest Timber Co Ltd 1924 AD 524  

Commissioner of Taxes v Rendle 1965 (1) SA 59 (SRAD) 

Curtis v J&G Oldfields Ltd 41 TRL 373 

Lockie Bros. Ltd v Commissioner for Inland Revenue, 1922 T.P.D. 42, 

New State Areas Ltd v CIR 1946 AD 620 

Ronpibon Tin No Liability v Federal Commissioner of Taxation, (1949) 78 C.L.R. 47; 4 A.I.T.R. 236 

Tax Case 184, 5 SA Tax Cases 268 

High Court Rules, RGN 1047/1971 r 199 and r 20 

Income Tax Act [Chapter 23:06] s 15 (2) (a), s 65, 12th Schedule 

Revenue Authority Act [Chapter 23:11] 

 

What was the court’s reason and decision? 

 

 That in the statement of agreed facts the parties agreed that a theft occurred in the sum of US$93 

459-00 which theft constituted the loss sustained by the M (Pvt) Ltd.  

 That it does not appear to the court that this agreed fact is borne out by the results of the M (Pvt) Ltd 

investigation as set out in annexure A and B of the Commissioner’s case. The independent 

accountants literally disowned their report according to annexure B.  

 That the court is unable to find from that report that M (Pvt) Ltd suffered a loss in the sum of US$93 

459 or even for that matter in any sum. 

 That it does not seem to the court that the statement of agreed facts as read with the annexure A and 

B established that a theft occurred.  

dps://ZR@1971_1047r/
dps://ZS@2306/#15.2.a
dps://ZS@2311/
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 That in the absence of a properly maintained cash book, it is difficult to find that cash payments that 

constitute the unaccounted funds were not made in the course of business.  

 That the court is not satisfied that M(Pvt) Ltd has demonstrated on a balance of probabilities, that the 

cash discrepancies noted therein constituted a loss by theft of M(Pvt) Ltd foreign currency receipts.  

 That in the absence of oral evidence, the court is not privy to the purposes for which these funds 

were used or whether the payments were in respect of purchases of capital equipment or stock-in-

trade.  

 That M (Pvt) Ltd has failed to validly exclude the managing director from the possible list of 

defalcators and would also dismiss the appeal on this basis. 

 That the final nail against the contention of the loss occasioned by the defalcations of managerial 

employees is not deductible was put to rest by Beadle CJ in Rendle’s case at p65D. 

 That the onus was on M (Pvt) Ltd to establish that the two employees were not managers.  

 That the statement of agreed facts neither described the two as managers nor non-managerial 

employees. 

 That the two employees were managerial employees. 

 That a manager in the position of a proprietor is not as a matter of hard fact a proprietor.  

 That neither is a manager in the position of a managing director in reality a managing director.  

 That such a manager is imputed to be a proprietor or a managing director by virtue of his words. 

 That in the final analysis, M(Pvt) Ltd failed to discharge the onus to show on a balance of 

probabilities that the systems administrator and bookkeeper were not managers in the position of a 

managing director or a proprietor 

 That M (Pvt) Ltd shall pay the costs of ZIMRA on the ordinary scale as prescribed by the registrar. 

 

What is the impact of the decision on your business or practice? 

 

•  Necessary steps should be taken by taxpayers to prove without any doubt that losses were incurred 

in the production of income, meaning that the act should be inherent in carrying out business. 

Whereas acts of persons in the capacity of proprietor, partners and some managers with interest in 

the business are not inherent.  

• Where losses are incurred it is important to prove their occurrence. Referring to the requirements 

outlined in the above court judgments as an example a properly maintained cash book was required.  

• Essential is the fact that it must be “in the production of income” and therefore a link between the 

expenditure being incurred and the production of income has got to be established. The expenditure 

must have been necessary for the performance of the act or even attached to it thereby determining a 

close connection with the income production.  

• Evidence proving the circumstances under which the misappropriation must be available and 

presentable for a deduction of the loss to be permitted. It is therefore the onus of the taxpayer to 

prove that the inherent risk associated with the loss was actually suffered.   

• Internal Controls over cash are critical especially in owner managed businesses and small enterprises 

given that in most cases there is inadequate segregation of duties. A system of checks and balances 

becomes necessary to ensure no one person has control over all parts of a financial transaction.  

• Controls that may be implemented include the segregation of duties relating to handling (receipt and 

deposit) functions from record keeping functions (recording transactions and reconciling accounts), 

limiting access to petty cash funds and where possible keeping funds in a locked box or drawer, 

restricting the number of employees who have access to the key, requiring receipts for all petty cash 

disbursements with the date, amount received, purpose or use for the funds, and name of the 

employee receiving the funds listed on the receipt, a reconciliation of petty cash fund before 

replenishing it, limiting the petty cash replenishment amount to a total that will require 

replenishment at least monthly, keeping patient funds separate from petty cash funds and conducting 

surprise counts or spot checks will aid in uncovering any anomalies.  

 

3.2 Appeals 
 

Nothing to report on 
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4. Interpretations & Announcements 
 

4.1 Tax Matrix Analysis of existing and /or new law. 
 

4.1.1 Permanent Establishment (PE) rules domesticated 
 

Background 

The country is planning to domesticate permanent establishment rules in relations to taxation of non-

residents in cases where there is no concluded Double Taxation Agreement (DTA). The proposal is 

meant to be incorporated in the Finance Bill which is yet to become a Finance Act. Once approved, the 

Income Tax Act will incorporate the new s19A dealing with this matter. The intention is not only to 

assert income tax liability to income of a non-resident originating in Zimbabwe, but to tax also income 

of that non-resident company generated outside Zimbabwe as long as such income is attributable to a 

permanent establishment situated in Zimbabwe. 

The law and interpretations  

A permanent establishment is an international term for a business of a non-resident situated in another 

country. It is defined in terms of the Organisation of Economic Cooperation Development (OECD) as a 

fixed place of business through which the business of an enterprise is wholly or partly carried out. It 

includes any of the following: 

a) a place of management 

b) a branch 

c) an office 

d) a factory 

e) a workshop 

f) a mine, an oil or gas well, a quarry or any other place of extraction of natural resources and,  

g) An installation or structure used for the exploration or exploitation of natural resource. 

The furnishing of services including consultancy services within a contracting state by an enterprise 

through employees or other personnel engaged by the enterprise for such purposes may also constitutes a 

Permanent Establishment. Such services must continue within that state for a period or periods 

aggregating more than 183 days in any 12 month period commencing or ending in the taxable year 

concerned. 

The place of business must be fixed and have some degree of permanence. PE connotes permanence; the 

word place denotes something that is not transitory or temporary, i.e something that is permanent. 

However absence of distinctive place of business means that no PE exists no matter the duration of 

operation, the place must be physically located in Zimbabwe and the place may be owned or rented. 

A building or construction site or capital project, together with any supervisory activities connected with 

such activities constitutes a PE, if it lasts for a considerable amount of time. Installation of structures 

such as those used in mining or extraction of natural resources and any supervisory activities connected 

with such activities would also constitute a PE. Road works, bridges, or canals, the laying of pipeline 

constitute PE. 

Exclusions under PE 

 Permanent Establishment does not include  

 A site where only preliminary/ preparatory or auxiliary activities such as warehouse facilities even if 

the warehouse is a fixed structures. 

 Facilities used for sole purpose of storage, display or delivery of own goods to other enterprise. 

 Maintenance and display of own stock of goods or merchandise by an enterprises.   
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 Maintenance of fixed place of business only for the purpose of purchasing goods and for the 

purposes of advertising or supply of research information for the enterprise. 

 

Attribution of profits to a Permanent Establishment 

The non-resident company will be taxed on all profits attributable to the PE, whether or not such profits 

are from a source within Zimbabwe, excluding amounts that exempted from tax in terms of the Income 

Tax Act (Chapter 23:06). This taxable income shall be determined as the business income arising directly 

or indirectly through or from the establishment, and investment, that is to say income from property or 

rights used by, or held by or for, the establishment. 

In computing the PE’s attributed the assumption is the non-resident company is standalone entity 

engaged in the same or similar activities under the same or similar conditions, dealing wholly 

independently with the non-resident company.  In applying this principle, the following assumptions are 

taken into account: 

 that the PE has the same credit rating as its non-resident company  

 that the PE has such equity and loan capital  as it could reasonably be expected to have in the 

circumstances specified in that subsection 

 no deduction may be made in respect of costs in excess of those that would have been incurred on the 

foregoing assumptions;  and 

 There shall be allowed as deductions any allowable expenses incurred for the purposes of the PE, 

including executive and general administrative expenses so incurred, whether in Zimbabwe or 

elsewhere.  

What are the business implications? 

 

 The purposed PE rules has impact on investment of non-residents with fixed places of business in 

Zimbabwe making important for them to consider how to plan and structure their affairs in the 

country, so that they do not fall within the new s19A of Income Tax Act, notwithstanding absent of 

DTA with Zimbabwe. 

 Whilst the new PE rules will facilitate the equalization of the tax liability of resident country and 

nonresident company, this may be true in principle. In the absence of the information exchange rules 

usually incorporated in DTAs, Zimbabwe will not be able to clearly ascertain the full income 

attributable to the PE. 

 

4.1.2 Some companies are getting it wrong on hybrid NED fees 
 

Background   

Some companies are remunerating their non-executive directors by means of “hybrid fees”. Such fees 

may be in the form of or comprised of the sitting fees, board fees plus retainer fees, monthly allowances 

and fringe benefits. Fringe benefits may include the right of use of company car or assets, travelling 

allowance, home security services provided by the company among others. This makes the remuneration 

of Non-Executive Director (NED) tainted with a number of tax issues, notwithstanding the fact that non-

executive directors are tasked with the responsibility of discharging the governance functions of the 

company. 

Generally, a resident company that pays fees to a non-executive director should deduct 20% withholding 

tax on the gross fees in terms of the 33rd Schedule of the Income Tax Act. This amount should then be 

remitted to ZIMRA within 10 days of the date of payment or within such further time as the 

Commissioner may for good cause allow. 

In this article, we unpack the tax treatment of the so-called “hybrid fees “of NED and the consequences 

of non-compliance thereof. 
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The law and interpretations  

The term remuneration for purposes of PAYE (employees’ tax) is defined in paragraph 1(1) of the 13th 

Schedule to the Income Tax Act as “any amount of income which is paid or payable to any person by 

way of any salary, leave pay, allowance, wage, overtime pay, bonus, gratuity, commission, fee, 

emolument, pension, superannuation allowance, retiring allowance, stipend or commutation of a pension 

or an annuity, whether in cash or otherwise and whether or not in respect of services rendered, including 

any amount referred to in paragraph (a), (b), (c) or (f) of the definition of “gross income” in subsection 

(1) of section eight, but not including— 

(a)….. 

(b)  any amount of director’s fees paid or payable to any individual by any company in respect of 

services rendered or to be rendered by such individual to such company if no other amounts constituting 

remuneration in terms of this definition have been paid or become payable to such individual by such 

company…..”(Underlined words own emphasis) 

Therefore hybrid fees may come within the realm of remuneration in which case the company would be 

required to aggregate actual fees and/or sitting allowance and remuneration items (hybrid fees). 

Employees’ tax should therefore be computed on such amounts. The treatment contemplated under the 

33rd Schedule of the Income Tax Act may not be applied since by virtue of paying the fringe benefits or 

remuneration items to NED, it has deemed them to be employees.  

Meanwhile, a non-executive director’s contract with the company to which he is a non-executive director 

constitutes a service contract in terms of the provisions of section 80 of the Income Tax Act. The 

company should therefore deduct 10% withholding tax on contract payments made to a non- executive 

director which are in aggregate of US$1,000 or more in year of assessment if the NED has not furnished 

his/her tax clearance certificate (ITF263). To obtain a tax clearance a director should register with 

ZIMRA to obtain a Business Partner Number and be up to date with his/her tax affairs. A non-executive 

director is a provisional taxpayer and should in terms of section 72 pay provisional tax (QPDs) and file 

an income tax return each year in accordance with the provision of section 37 of the Income Tax Act.   

 

What is the impact of the decision on your business or practice? 

 The tax ramifications of a company that pays hybrid fees and fails to comply with the provisions set 

out in the 13th Schedule to the Income Tax Act are penalties levied up to 100% of the tax understated 

plus interest on the tax due of 10% p.a.  

 When fixing fees companies should incorporate out of pocket expenses of the directors as to avoid 

having to pay these separately and risking the director being deemed an employee.  

 

4.1.3 Travelling expenses of an employee 
 

Background 

 

Travelling cost of employees is an inherent cost of almost every business. Employees are often required 

to discharge their duties away from the office requiring the employer to pay for the expenses to convey 

the employee to that place, an allowance for lunch, supper etc. and in other cases to pay the hotel bill of 

the employee. Some journeys are however more of a personal nature to an employee, for example his/her 

travelling between home and place of work, or vice versa, relocation journeys and journeys for taking up 

or upon termination of employment. These journeys may necessitate the payment by the employer of 

transport allowance, travel and subsistence allowance, living away from home allowance (LAFA), cost 

of meals and accommodation provided to the employee when away from their usual place of work, e.tc.  

file:///C:/Users/melosh/Desktop/ACTS/Income%20tax%20act.docx%238.1
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The general design of s8(1)(f) of the Income Tax Act is to exempt as an employee benefit a benefit 

consumed, occupied, used or enjoyed, as the case may be, for the purpose of the business transactions of 

the employer. However, to imply that all travelling expenses are consumed or enjoyed on the business of 

the employer is an overstatement of the issue. This article outlines how the different components of 

travelling expenses are treated for PAYE purposes.  

 

The law and interpretation  

 

Transport allowance 

Transport allowance for travelling between home and place of work, or vice versa constitutes a fringe 

benefit to the beneficial employee and must be incorporated in his/her gross income. If an employee is 

required to keep a home and required to keep an office at home, but also required to travel to the head 

office on business, the transport allowance between these two places was ruled by the courts as being on 

account of the business of the employer and therefore exempt from tax.  It is accepted that the travel 

between two places with identical activities is travel on account of business of the employer and a private 

expense if it is between separate offices or employments. 

 

Passage benefit 

A passage benefit covers the cost taken up by an employer for any journey undertaken by an employee 

(resident or non-resident), his spouse or child to take up employment, on termination of employment or 

any other journey. Thus, it covers recruitment, repatriation, relocation and termination costs. 

 

The cost paid by the employer on behalf of an employee who is taking up employment for the first time 

or who is relocated for the first time does not constitute a taxable benefit to the employee. This covers 

the cost of moving an employee and his family and their goods, including settling expenses such as 

accommodation of the person in a hotel upon arrival and not a prolonged stay in the hotel or lodge.  

Relocation benefit may not be exempted if the employee had his journey for taking up employment paid 

for by the employer.  

 

The cost of first journey on termination of employment, borne by an employer, on behalf of an employee 

does not constitute a taxable benefit to an employee. These are repatriation expenses which include the 

cost of moving an employee and members of his household and their personal goods from their previous 

place of residence to their new place of residence.    

 

Holiday journey 

Any amount paid by an employer in connection with a holiday journey of an employee constitutes gross 

income to an employee. A holiday journey is a journey taken for holiday purposes or where it is taken for 

holiday and other purposes, the part of the journey that was for holiday purposes. To the extent the 

employer has paid for the journey of an employee which is business related, the portion of the amount 

linked to business shall not be taxable to the employee. If however, time spent on business is less than 

10% of the total, the business portion is considered incidental to the holiday making the full amount 

taxable to the employee. If an employee is accompanied by his/her spouse on a business trip, and the 

employer reimburses their travel expenses, that payment is a taxable benefit to the employee unless the 

spouse was engaged primarily in business activities on behalf of the employer during that trip.  

 

Living Away from home allowance 

While it appears reasonable that where the employees are living away from their usual abode by reason 

of work occupying make shift shelter provided by the employer in a temporary location for example road 

maintenance workers. The occupation of such by employees cannot be deemed beneficial to the 

employees and in fact constitute a taxable benefit to the employee. The Australian court case AAT Case 
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[2007] AATA 1185, Ref Nos: WT200400355, 483 - 484, Sweidan SM, 23 March 2007 is relevant to this 

matter in which the court held that living away from home allowances (LAFHA) paid by a labour hire 

company to its workers working on mobile offshore oil rigs for a fee constituted fringe benefits. It was 

further decided that the cabin facilities on the oil rigs were "residential accommodation", notwithstanding 

that the accommodation was only temporary. “As the allowance was compensation for disadvantages to 

which an employee was subject by reason of their being required living away from their usual place of 

residence in order to perform their employment duties, it was a taxable LAFHA fringe benefit and not a 

travelling allowance”. 

 

Travel and subsistence allowance 

Where an employee is required to work away from his usual place of work as to necessitate sleeping 

away from home, any amount paid to convey the employee to that place and any reasonable subsistence 

allowance are tax exempt to the employee. Employers should maintain policies on the rates of 

allowances due to the fact of difficulties that may arise in trying to justify expenditure which is not 

supported by receipts to ZIMRA. In practice, ZIMRA insists that for a subsistence allowance to escape 

tax, the employee has to spend at least one night away from his usual place of residence. If an employee 

is given an advance to cater for the nights he/she will spend away from his/her usual place of residence, 

the employer has to reconcile the advance by the following month and ensure advance not expended on 

employer’s business is taxable. If the employee did not travel as intended, the advance has to be repaid to 

the employer or the advance should be taxed in full as a general allowance or salary. 

 

Subsistence includes accommodation, food and beverage costs incurred by an employee whilst away 

from their usual workplace. Subsistence expenditure is specifically treated as a product of business travel 

and is therefore treated as part of the cost of that travel. This makes an allowance for overnight board, 

lodging and transportation to special worksites involving duties of a temporary nature, or to remote 

worksite tax exempt.  

 

What is the impact of the decision on your business or practice? 

 The problem underlying most fringe benefits is fixing what constitutes a fair and reasonable 

allowance for business and this is often the source of conflict with ZIMRA. Therefore it is prudent 

for an employer to have in place a fringe benefit policy which has been approved by ZIMRA.  

 Equally important is for employers to maintain contemporaneous records supporting the benefit for 

example travelling records, invoices, receipts etc. Absence of records means that the employer will 

be unable to discharge the burden of proof as required under section 63 of the Income Tax Act. The 

tax ramification being that ZIMRA may deny the treatment made by the employer or them imputing 

a benefit where none or lesser amount has been taxed by the employer.   

 

4.1.4 Repairs and improvements is not about audit materiality  
 

Background 

 

It is not easy to distinguish repairs from improvements, even for big entities that are audited there is no 

guarantee that this classification is correct. There is a fine line between a repair and improvement and 

therefore a high risk of error is associated with their classification. There are huge tax ramifications that 

will be faced for treating improvements as repairs, as repairs are deductible in full when incurred, while 

improvements are written off through the income statement over the life of the asset in accordance with 

capital allowances rules contained in s15(2)(c) as read with the 4th Schedule to the Income Tax Act. 

Whenever you fix or replace something you need to decide whether the expense is a repair or 

improvement for tax purposes. 
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The law and interpretation  

 

Repairs are deducible under s15 (2) (b) of the Income Tax Act (Chapter 23:06) which provides for the 

deduction of “expenditure incurred during the year of assessment on—  

(i)  repairs to articles, implements, machinery and utensils used and property occupied for the purposes 

of trade; and 

(ii)  repairs resulting from the letting of property” 

 

Meaning of repairs  

The Income Tax Act has not defined the term “repair” and reference can be made to its English meaning 

through the Oxford English Dictionary which it defines as “restoration of some material thing or 

structure by the renewal of decayed or worn out parts or restoration or state of being restored to a sound or 

good state after decay” 

 

Gathering from this definition, the original structure must be impaired and the work to be done must be 

to restore it through repairs. If the original part was not damaged or weakened, a renewal or replacement 

cannot be regarded as a repair. For example if a property owner in order to enhance the appearance of his 

asset decides to  change the window frames  which are not impaired or damaged, to  new aluminum 

frames, it is given that the work done does not constitute a repair. The end result would be different if the 

window frames were dilapidated to the extent that the owner could not repair them, the replacement in 

this circumstance would constitute a repair. In the event that an unpredictable act has occurred such as 

fire, floods or storm and not due to wearing out or deterioration of an asset by use, it is submitted that it 

is immaterial what sequence of events necessitated a repair, and that, as long as a restoration involves a 

renewal or replacement of subsidiary parts of the structure, the expenditure incurred is deductible.  

 

Improvement  

An improvement makes an item’s functionality better than it was previously, for example, use of modern 

or more efficient materials. This is regarded as new work or additions i.e. a new asset is created. An 

improvement usually is the reconstruction of the entirety, meaning not necessarily the whole, but 

substantially the whole subject matter. It is usually associated with increase in durability, change of 

character and increase in performance of the underlying asset (Rhodesia Railways & Other v COT 1925 

AD 438, 1 SATC 133). In this case the taxpayer had incurred expenditure on the making of deviations to 

improve gradients of the railway line which was held to be improvements because it straightened and 

made it less steep as to be economical in working, safer and therefore faster for traffic elements 

associated with the improvements. Where expenditure has been re-classified as improvement it should be 

added back to net profit and instead be ranked for capital allowances. Whether it qualifies for wear & 

tear or SIA, this depends on the class of asset on which the improvements were effected.  

 

Approach of the courts  

The distinction between repairs and renewals is clearly brought out in the case of Rhodesia Railways Ltd 

v Collector of Income Tax. The company owned a railway line, and since the track generally had become 

worn out and was in a dangerous state, despite repairing it, a large program of renewing the track was 

adopted. The result of the new railway line was to bring back the track back to normal working 

condition, but the line as renewed was not able to give more service than the original. The Collector of 

the income tax, Bechuanaland disallowed the deduction, on the ground that the expenditure was not 

repair but constituted a reconstruction of the line and therefore is of a capital nature. 

 

Lord Justice Buckley in in Lurcott v Wakely & Wheeler [1911] 1 KB 905  stated that “repair” and 

“renew” are not words expressive of a clear contrast’ and further pointed out that “Repair is restoration by 

renewal or replacement of subsidiary parts of a whole. Renewal, as distinguished from repair, is reconstruction of 
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the entirety, meaning by the entirety not necessarily the whole but substantially the whole subject-matter under 

discussion” 

 

Another case of consideration is a case in which a manufacturing company had to replace an old boiler 

forming part of the factory plant and in doing so, had to remove part of the roof and the roofing supports 

of the building housing the old boiler, the tax court held that the work done in the installation of the new 

boiler did not constitute a repair. 

 

Consideration in whether the work done constituted repair or replacement was delivered in Auckland Gas 

Co Ltd v Commissioner of Inland Revenue (2000). It was stated that in order to decide one must: 

a) Identify the object to which the test of repair or replacement is being applied. For example- 

replacement of a worn washer on a household tap is normally regarded as a repair of the tap even 

though one of its parts has been wholly replaced. The tap has been repaired by the replacement of 

one of its component parts. That does not, of itself, change the character of the larger object or, 

hence, the appropriate description of the work. 

b) The effect of the work on the character of the object is also an important consideration. 

c) The dominant features which guide to a reasoned conclusion must be capable of being identified.” 

 

It is not necessary that the materials used should be identical with the materials replaced, what is 

necessary is that the original property should have become impaired. This was enunciated in the case of 

CIR v African Products Manufacturing Company Ltd 1944 TPD 248, 13 SATC 164. The taxpayer had a 

factory whose roof over the kilns forming part of the factory was in a bad and dangerous condition, 

which the taxpayer decided to replace. As the standard material for such roofing was unobtainable due to 

war, the taxpayer was advised to erect a concrete roof which would cost more than the roof in its original 

form. The Commissioner considered the excess as an improvement. It was held that the taxpayer had 

expended the amount in question on restoring the roof to its original condition. The different materials 

had been used for this purpose and not for the purpose of effecting an improvement. The court in ITC 

361 (1936) 9 SATC 189 pointed out that there is no hard and fast rule to the determination of what 

constitutes ‘repairs’; each situation has to be assessed based on its facts.   

 

Correction of original defects is not a repair because the property never deteriorated but was 

malfunctioning from the start.  In Rialto and Variali v COT, 1977, the taxpayers had a residential 

property from which they derived rental; the property had developed extensive cracking in the walls of 

the building. The taxpayers, on the advice of consultants, felled the trees whose roots were affecting the 

foundations and strengthened the foundations by underpinning. The taxpayer claimed the cost of felling 

the trees and the consultants’ fees. It was held that underpinning did not constitute a repair of any part of 

the premises but was a modification to the foundation, designed to eradicate what was apparently an 

original structural defect and it was an improvement. The felling of the trees also did not constitute a 

repair of any part of the premises but eliminated a source of danger to the foundations and a lighting 

hazard, and was an improvement. Cost of felling the trees and consultants’ fees were thus disallowed. 

 

When repairs are affected by the replacement of damaged parts it is not necessary that the materials used 

should be identical with the original materials that are being replaced. As long as the purpose of the work 

is to restore the asset to its original condition, as distinct from creating an improvement, the work 

constitutes a repair  

 

What is the implication of this on your business practice? 

 

 Relying on the classification for external audit purposes regarding whether an item is repair or 

improvement can be misleading because audits are based on the materiality concept. Hence a 
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practical test is required for tax purposes in order to be satisfied of the correct treatment of the 

expenditure 

 Notwithstanding the above discussion, when completing tax returns taxpayers should also be aware 

that a deduction of repairs and maintenance is allowable only if the deduction is permissible under 

the general deduction formula provided for in section 15 (2) (a) of the Income Tax Act i.e the 

deductions allowed shall be expenditure and losses to the extent to which they are incurred for the 

purposes of trade or in the production of the income except to the extent to which they are 

expenditure or losses of a capital nature. The expression, ‘for the purpose of trade’ means for the 

purpose of enabling a person to carry on and earn profits in the trade (see Strong and Co of Romsey 

Ltd v Woodifield (Surveyor of Taxes) [1906] TC 215). This therefore rules out deduction of repairs 

incurred on a vacant, idle property and on property producing exempt income. 

 Taxpayers must note that, if no income is being produced no matter the expenditure qualifies as a 

genuine repair no deduction is granted, unless as stated in section 15 (2) (b) of the Income Tax Act 

the repairs are arising as a result of letting of the property. Meaning the lessor can deduct repairs 

occasioned by the act of a past tenant notwithstanding the fact the property is currently not occupied.   

 A misclassification of an improvement as repair in a tax return has serious tax ramifications under 

section 46 of the Income Tax Act in the form of additional tax equal to 100% of the tax understated 

as result of misclassification plus interest at the rate of 10% p.a. 

 

4.1.5 VAT on imported services 

Background 

 

Non-compliance regarding VAT on imported services is certainly possible simply because it is self-

declaration tax and ordinarily not accounted for by registered operators. Whereas, VAT on imported 

goods into Zimbabwe is collected by observing the physical movement of the goods at ports of entry, 

services have no physical existence and therefore are impossible to harness VAT on them at ports of 

entry. VAT is therefore collected in country by way of self-declaration by the importer of services 

making it common to find that services which are subject to withholding tax under the 17th Schedule of 

the Income Tax Act i.e managerial, technical, administrative and consultative may also be subject VAT 

on imported services.  

 

The law and interpretation  

 

VAT is levied and collected in terms of section 6 (1) ( c) of the VAT Act on imported services where the 

services are utilised or consumed in Zimbabwe for private purposes or for purposes of making exempt 

supplies, i.e. “otherwise than for purposes of making taxable supplies”.  Naturally, VAT on imported 

services automatically applies to taxpayers producing exempt supplies e.g. banks, insurance companies, 

educational institutions etc. (these are providers of services outlined under section 11 of the VAT Act) i.e 

suppliers and services), subject exceptions explained below. 

 

Section 2 (1) of the VAT Act defines imported services as “a supply of services that is made by a supplier 

who is resident or carries on business outside Zimbabwe to a recipient who is a resident of Zimbabwe to the extent 

that such services are utilised or consumed in Zimbabwe otherwise than for the purpose of making taxable 

supplies”.  

 

Supplier of services must be a non-resident 

One of the key requirements for the application of section 6 (1) (c) of the VAT Act, the supplier of 

services who is resident or carries on business outside Zimbabwe i.e foreign supplier. The term “non-

resident” is not defined in the VAT Act. However the VAT Act contains the definition of a resident 

person. By implication a non-resident person is a person who is not resident of Zimbabwe.  

 

Recipient of services must be resident of Zimbabwe 
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The services should be supplied by a foreign supplier to a recipient who is a resident of Zimbabwe. 

Section 2 (1) of the VAT Act defines a “resident of Zimbabwe” as any “person, other than a company, 

who is ordinarily resident in Zimbabwe or a company which is incorporated in Zimbabwe:  

Provided that any other person or any other company shall be deemed to be a resident of Zimbabwe to 

the extent that such person or company carries on in Zimbabwe any trade or other activity and has a fixed 

or permanent place in Zimbabwe relating to such trade or other activity”.   

 

A non-resident person or company with a fixed place of business in Zimbabwe e.g. a branch or some 

other permanent establishment located in Zimbabwe is considered and in so far as the services are 

supplied by such fixed place of business to be a resident of Zimbabwe. Therefore VAT on imported 

services is inapplicable.  If the fixed place or permanent establishment is a recipient of services supplied 

by non-resident person including its parent company it should account for importation (see section 13 (5) 

of the VAT Act explained below), subject to other conditions prescribed in the definition of imported 

services.  

 

To the extent services are consumed or used in Zimbabwe …..  

An imported service implies a service utilised or consumed in the making of exempt supplies. To the 

extent that such services are utilised or consumed in Zimbabwe by a resident recipient for the purpose of 

making mixed supplies. There shall be apportionment and accountability for VAT applicable on the 

portion of imported services relating to production of exempt supplies. To the extent the services are 

utilised at least 90% in the production of exempt supplies, subject to conditions in section 13 (5), 100% 

VAT on imported services applies and none if the services are used at least 90% in the production of 

taxable supplies.  

 

Declaration of VAT on imported services (section 13 (1)) 

Section 13 (1) of the Valued Added Tax Act (Chapter 23:12) requires VAT on imported services to be 

declared within 30 days of time of supply (see below).  This must be declared through VAT 9 form and 

this must contain the calculation of the tax payable based on the prevailing tax rate of 15%. 

 

Time of supply for imported services (section 13 (2)) 

The time of supply for imported services is the time an invoice is issued by the supplier or recipient in 

respect of the supply or the time any payment is made by the recipient in respect of that supply, 

whichever time is the earlier. The return and payment should be filed or remitted, whichever is the case 

within 30 days of time supply. 

 

Value of supply for imported services (section 13 (3)) 

The value of the consideration for the supply of imported services is in accordance with section 9 (3) of 

the VAT Act, or the open market value of the supply, whichever is the greater. According to section 9(3) 

of the VAT Act “the value of any consideration shall be to the extent that such consideration is 

expressed in money, the amount of the money and where it is not expressed in money it is the open 

market value of that consideration”.  Consideration is the amount of money inclusive of VAT (see 

section 9 (1)). VAT is therefore 15% of the consideration. A barter or donation is valued at the open 

market value of an item received or given away, whilst a supply for no consideration has nil value, unless 

it is between connected persons.  

 

Exemption from VAT on imported services (section 13 (5)) 

Section 13 (5) of the VAT Act specifically exempt services supplied to registered operators and imported 

services in which if they were being supplied in Zimbabwe would be either zero rated or exempted. This 

means that services that are zero rated in terms of section 10 (2) and exempted in terms of section 11 of 

the VAT are not subject to VAT on imported services. Certainly to qualify are services which ordinarily 

standard rated under the VAT Act.  Thus, VAT on imported services apply to services which would 

ordinarily be subject to VAT at 15% had they been supplied by a Zimbabwean supplier dealing in 

taxable supplies. Therefore supplies that are ordinarily zero rated and exempted are not subject to VAT 

on imported services.  
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The exemptions from imported services provided for in section 13(5) of the VAT Act only apply to 

services rendered within Zimbabwe. To the extent the services are utilised or consumed outside 

Zimbabwe by a resident, VAT charge shall not apply.  

 

Also not subject VAT on imported services are services supplied for use or consumption by a 

Zimbabwean (registered operator) recipient in making taxable supplies. The rationale being that a 

recipient of a service who has acquired the service for making taxable supplies will in any event be 

entitled to claim the attributable VAT as an input tax and offset it against the output tax. The effect of 

imposing VAT would therefore be neutral.   

 

What is the implication of this on your business practice? 

 There are penalty and interest consequences for complying with the provisions of section 6 

(c) as read with section 13 of the VAT Act. The penalty and interest provisions are 

contained in section 39 and 62 of the VAT Act. There is 100% penalty and interest at 10% 

p.a. for not paying tax on time, a civil penalty of $30 a day up to 181 days for not submitting 

a return on time and after 181 days there is prosecution.  

 This piece of legislation is particularly important to financial service providers (banks, 

building societies insurance companies etc.), associations not for gain, school, medical 

establishments, and providers of residential accommodation, among other providers of 

exempt supplies. Farmers and other entities supplying mixed supplies should be wary of the 

provision to the extent taxable supplies are less than 90% of total supplies.  

 

4.2 Announcements 

 

4.2.1 All fiscalised clients to interface fiscal devices with ZIMRA server by 31st 

December 2016 

The Zimbabwe Revenue Authority (ZIMRA) issued public notice number 31 of 2016 in which it was 

reminding its valued clients that all clients registered for Value Added Tax (VAT) under category C 

and were fiscalised in terms of the VAT (Fiscalised Recording of Taxable Transactions) Regulations 

of 2010, but have not yet interfaced/linked their fiscal devices with the ZIMRA server, should do so 

by the 31st of December 2016. Failure to interface fiscal devices with the ZIMRA server by the 31st of 

December 2016 may result in ZIMRA not issuing a Tax Clearance Certificate for the year 2017, and 

may also attract appropriate penalties. Meanwhile all clients in VAT categories A, B and D are 

expected to fiscalise their operations by 1st January 2017. 

 

Statutory Instrument 153 of 2016 emphasised that any person whose device is not interfaced by 31 

December 2017 shall be guilty of an offence and liable to a fine of US$25 per day up to a maximum 

period of one 181 days.    

 

What is the impact of decision to your business or practice? 

 

 Category C operators who have failed to interface their fiscal devices with ZIMRA will face 

difficulties in acquiring their 2017 tax clearance certificates. This will make amounts paid to them 

by their clients subject to 10% withholding tax on contracts with a value in aggregate of $1000.  

 Operators in categories A, B, D have given shorter period to fiscalise. This may result in cash 

flow constraints as there is a need to fiscalise quickly in order to be tax compliant. 
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 Statutory Instrument 153 states that “any person whose device is not interfaced by the 31st of 

December 2017......”, however the ZIMRA public notice states the deadline for category C 

operators to be the 31st of December 2016. Clarification is therefore need from ZIMRA as to 

whether category C operators are included or excluded from the provision made in Statutory 

Instrument 153 to be interfaced by the 31st of December 2017. 

 Failure to interface your devices by the 31st of December 2017 may attract a penalty of $25 per 

day up to a maximum of 181 days. This can result in paying unnecessary amounts to ZIMRA 

through penalties and failure to acquire a tax clearance certificate. 

 

4.2.2 Zimbabwean Millers want Government to scrap 15% Rice tax  
 

In the 2017 National Budget, the Finance Minister Patrick Chinamasa proposed to bring back Value-

Added Tax on the grain so as to increase revenue collection by the Revenue Authority. VAT on rice 

grain was scrapped in 2009.Rice has become a key staple food in Zimbabwe, with imports helping 

alleviate food shortages as rural parts of the country. Rice consumption in Zimbabwe has increased in 

its consumption.  

 

What is the implication to your business practice? 

 

 We are anticipating that the reintroduction of VAT will likely trigger a price increase by the tax 

rate margin (15 percent). Obviously the increase in price will lead to fall in demand as many 

consumers will substitute rice grain with other products such as maize meal or beans or wheat. 

(Source: The Financial Gazette Monday 09 2017) 

4.2.3 Diaspora remittances down by 12,5% to US$ 704 million in year ending 

November 2016 
 

Diaspora remittances have decreased by 12,5 percent to US$704 million  as at November 25 2016 

compared to US$842 million realised during same period last year mainly as a result of strengthening 

US dollar. Reserve Bank of Zimbabwe reveals that the major source of remittance is South Africa 

which contributed 34 percent to the total diaspora remittances. 

As at 25  November 2016 cumulative inward money  transfer from the diaspora  amounted to US$705 

million, a decreased  of about 12,5 percent compared to US$842 million  realised during the same 

period  in 2015 mainly as a result of strengthening US dollar mainly as a result of a strengthening US 

dollar. Government recently launched the diaspora policy and has been visiting the diaspora in an 

effort to engage and consult with the diaspora. Analysing the statistics, the year 2016 remittances 

were anticipated to be in excess of US$900 million. 

What is the implication to your business practice? 

 The cause for the decline in diaspora remittance is cash shortages in the country. In order to do 

away with shoe leather cost of accessing cash remitted, people opt to send money home through 

informal channels. 

 The reduction in diaspora remittance has a direct impact in government revenue collections. Since 

diaspora remittance is taxed, the reduction in remittance means reduction in tax collections. 
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4.2.4 Proposed Tax relief measures implementation begins 

The government of Zimbabwe has started implementation most of the tax relief measures which were 

proposed in the 2017 National Budget. tax relief measures for industries such as the suspension of tax 

for raw platinum exports, tax incentives for firms operating within the special economic zones, 

removal of double taxation on presumptive taxes for SMEs, extension of value added tax zero rating 

for fuel transportation and logistics, and a rebate of duty on certain imported fabrics, among others are 

already being effected 

Tax relief measures implementation measures implemented so far. 

Customs and excise measures (suspension of duty) on the following manufacturers: Dairy, Textiles, 

Printing and Packing industry, Soap cosmetics manufacturers, Sanitary wear, Raw wine. 

What is the implication to your business practice? 

 The tax relief measures are being effected at a time when the country is receiving good rains 

which demarcates an impetus for economic growth. We anticipate that these reliefs will increase 

production and results in an increase in our Gross Domestic Production (GDP). 

 The implementation of the tax relief measures is an indication of government commitment to 

restore business confidence which might attract foreign investments. 

 Also the implementation of the proposed measures shows that the government is really sticking to 

action plan which is on paper plan. 

 

(Source: Sunday mail 08 January 2017) 
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