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Executive summary 
We are honored to present our February 2017 Monthly Tax Update (MTU) which is designed to keep 

businesses and individuals informed on the latest tax issues and bring value to businesses and/or 

individual career prospects. Through our MTUs, we analyze tax developments to ensure that our valued 

clients are kept in tune with changes in the tax world. It is our sincere hope that MTUs will keep our 

clients updated with information that includes changes in tax and other related laws, courts decisions, 

announcements and interpretations that bring relevancy to the business environment.    

 

The government exempts basic food stuffs from VAT 

The government took a step back on VAT by withdrawing Statutory Instrument (SI) 20 of 2017 

following a public outcry. Statutory Instrument 20 was repealed by (SI) 26 A, after only 15 days. Besides 

repealing (SI) 20, (SI) 26A has the effect of reclassifying the said basic food stuffs to exempt category. 

The exempt category is no better than standard rated category, in actual fact it is much worse compared 

to (SI) 20, from a customer’s perspective. 

 

“The 17
th
 Schedule of the Income Tax Act a tax trap” 

Withholding tax on commission paid outside Zimbabwe applicable. The judge creates tax ramifications 

for taxpayers engaging Foreign Service providers. Such taxpayers cannot escape the provisions of the 

17
th
 Schedule. This is because judges are ruling that nearly all payments for services provided by non-

resident persons comes within the realm of fees whether or not the funds are paid from a source within 

Zimbabwe. What matters is that the fees should be paid by the payer or out of the funds of the payer.  

 

New tax rules on excessive interest (“deemed dividend”)   

Local companies that are heavily geared should ensure they deduct withholding tax on excessive interest 

and remitting it to ZIMRA within 10 days of determining that the interest has exceeded the limit as 

prescribed by s16(1)(q) of the Income Tax Act the new Finance Act, 2017 provides. There are penalties 

implications for late remittance of the tax. Meanwhile, recipients of the “deemed dividend” should 

include in their respective taxable incomes in the tax period in which the deemed dividend is assessed to 

tax by the paying company. The deemed dividend provisions apply to the payer. To recipient of the 

excessive interest (“deemed divided) retains its status as interest and subject to income tax in the hands 

of recipient.   

 

Not all attorney fees are income tax deductible  

After settling a legal dispute with a client or employee, without any difficulty, the taxpayer deducts the 

legal expense and later finds out the deduction was disallowed. The question answered in this article is 

why the expense was disallowed and whether the legal expense was an allowable deduction. A very fine 

distinction has been drawn by the courts in the determination of whether legal expenses may be allowed 

as expenditure incurred in the production of income. 

 

Lack of documentary support burdens the taxpayer 

The burden of proof refers to the degree of probability that must exist in order for a circumstance to form 

the basis of a tax assessment decision or a judgment. It simply means that the responsibility to prove 

entries, deductions, statements made on taxpayer’s tax returns rests on the shoulders of the taxpayer. The 

term may give the impression that if the taxpayer is unable to provide sufficient evidence for a tax matter 

imposed against him/her, the Commissioner cannot waive the case. The taxpayer is liable to keep all the 

required documents for a period of six years, which might be audited or assessed by the ZIMRA.  
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1. Tax Matrix news and developments 

 
1.1 Tax Matrix 2017 tax books now available  
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1.2 Tax Matrix in Avondale Shopping Centre cleanup campaign  
 

Tax Matrix took part in a cleanup campaign as part of its corporate social responsibility of giving back to 

the community. Tax Matrix (Pvt) Limited Management and staff would like to thank the City of Harare 

Council and the councilor of Avondale, Mr.Gwasira and the media fraternity for supporting this noble 

cause.  

 

 
 

 

See more pictures www.taxmatrix.co.zw  
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2. Legislation 
 

2.1 Acts 
 

Nothing to report  
 

2.2 Statutory Instruments 
 

2.2.1 Government exempts basic food stuffs from VAT 

 

Background 

In our January 2017 MTU we reported that the Minister of Finance and Economic Development curtailed 

the list of zero rated and exempt goods as a way of broadening the tax base. This was done through 

Statutory Instrument (SI) No.20 of 2017. The SI resulted in 15% VAT on supply of basic food stuffs 

effective from the 1
st
 of February 2017. Hardly 16 days later, had the government repealed this Statutory 

Instrument after yielding to pressure emanating from consumer groups. The SI triggered increases in 

prices of the said goods and has thus been repealed through (SI) 26 A of 2017. This SI has the effect of 

exempting certain basic food stuffs from VAT and was effective from the 16
th
 of February 2017.  

 

The law and its interpretations 

SI 26A repeals SI 20 while also reclassifying certain basic food stuffs e.g beef, chicken, fish etc. from the 

zero rated category to the exempt category. The repeal has the effect of nullifying (SI) 20 of 2017 and 

moving back the goods which were under it to their original category as follows: 

 

a) Goods moved back to exempt category  

 

Heading 

No. 

Commodity 

code 

Description of goods  

07.01  Potatoes, fresh or chilled 

10.06  Rice  

  Rice in husk (paddy or rough) 

 1006.1010 In bulk, in immediate packings of less than 25kg  

 1006.1090 Pre-packed in immediate packing of less than 25kg or more  

  Husked ( Brown rice ) 

 1006.2010 In bulk, in immediate packings of less than 25kg 

 1006.2090 Pre-packed in immediate packing of less than 25kg or more 

 1006.3090 Semi-milled or wholly milled rice whether polished or glazed.  

Pre-packed in immediate packing of less than 25kg or more 

1517 1517.1000 Margarine (only) 

22.02 2202.9000 Mahewu (only) 

 

 

b) Goods moved back to zero rated category  

 

Heading 

No. 

Commodity 

code 

Description of goods  

02.01  Meat of bovine animals fresh or chilled  

 0201.1000 Carcasses and half carcasses ( only of cattle ) 

 0201.2000 Other cuts with bone in ( only of cattle ) 

 0201.3000 Boneless ( only of cattle ) 

02.02  Meat of bovine animals, frozen  
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 0202.1000 Carcasses and half carcasses ( only of cattle ) 

 0202.2000 Other cuts with bone in ( only of cattle ) 

 0202.3000 Boneless( only of cattle ) 

02.03  Meat of Swine, fresh or chilled  

 0203.1100 Carcasses and half carcasses 

 0203.1200 Hams, shoulders and cuts thereof with bone 

 0203.1900 Other 

  Frozen  

 0203.2100 Carcasses and half carcasses 

 0203.2200 Hams, shoulders and cuts thereof with bone in 

 0203.2900 Other 

02.06  Edible offal of animals, swine, sheep, goats, horses, asses, mules or hinnies, 

chilled or frozen  

 0206.1000 Of bovine animals fresh chilled ( only of cattle) 

 0206.2200 Tongues  ( only of cattle) 

 0206.2900 Livers  ( only of cattle) 

02.07  Meat and edible offal of the poultry of heading no.01.05, fresh chilled or 

frozen 

03.02  Fish, fresh or chilled, excluding fish fillets and other fish meat of heading 

no.03.04 

 0302.1390 Fresh water fish  

 0302.4300 Sardines, Sardinella, Brisling or Sprats 

 0302.7490 Fresh water fish  

 0302.7990 Fresh water fish  

 0302.9090 Fresh water fish  

03.03  Fish, fresh or chilled, excluding fish fillets and other fish meat of heading 

no.03.04 

 0303.1390 Fresh water fish  

 0302.1490 Fresh water fish  

 0302.1990 Fresh water fish  

 0302.2690 Fresh water fish  

 0303.3990 Fresh water fish  

 0303.5390 Fresh water fish  

 0303.9090 Fresh water fish  

03.04  Fish fillets and other fish meat ( whether or not minced ), fresh, chilled or 

frozen 

  Fish, dried, salted or in brine, smoked fish whether or not cooked before or 

during the smoked process, flours meals and pellets fit for human 

consumption  

11.03 1103.1300 Cereal and pellets of maize (corn), groats meal 

 

The second purpose of (SI) 26A is to reclassify certain basic food stuffs as stated below from the zero 

rated category to the exempt category i.e it exempts from VAT the following listed goods upon their sale 

or importation: 

 

Heading No. Commodity 

code 

Description of goods  

02.01  Meat of bovine animals fresh or chilled  

 0201.1000 Carcasses and half carcasses ( only of cattle ) 

 0201.2000 Other cuts with bone in ( only of cattle ) 

 0201.3000 Boneless ( only of cattle ) 

02.02  Meat of bovine animals, frozen  

 0202.1000 Carcasses and half carcasses ( only of cattle ) 
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 0202.2000 Other cuts with bone in ( only of cattle ) 

 0202.3000 Boneless( only of cattle ) 

02.03  Meat of Swine, fresh or chilled  

 0203.1100 Carcasses and half carcasses 

 0203.1200 Hams, shoulders and cuts thereof with bone 

 0203.1900 Other 

  Frozen  

 0203.2100 Carcasses and half carcasses 

 0203.2200 Hams, shoulders and cuts thereof with bone in 

 0203.2900 Other 

02.06  Edible offal of animals, swine, sheep, goats, horses, asses, mules or 

hinnies, chilled or frozen  

 0206.1000 Of bovine animals fresh chilled ( only of cattle) 

 0206.2200 Tongues  ( only of cattle) 

 0206.2900 Livers  ( only of cattle) 

02.07  Meat and edible offal of the poultry of heading no.01.05, fresh chilled 

or frozen 

03.02  Fish, fresh or chilled, excluding fish fillets and other fish meat of 

heading no.03.04 

 0302.1390 Fresh water fish  

 0302.4300 Sardines, Sardinella, Brisling or Sprats 

 0302.7490 Fresh water fish  

 0302.7990 Fresh water fish  

 0302.9090 Fresh water fish  

03.03  Fish, fresh or chilled, excluding fish fillets and other fish meat of 

heading no.03.04 

 0303.1390 Fresh water fish  

 0302.1490 Fresh water fish  

 0302.1990 Fresh water fish  

 0302.2690 Fresh water fish  

 0303.3990 Fresh water fish  

 0303.5390 Fresh water fish  

 0303.9090 Fresh water fish  

03.04  Fish fillets and other fish meat ( whether or not minced ), fresh, 

chilled or frozen 

  Fish, dried, salted or in brine, smoked fish whether or not cooked 

before or during the smoked process, flours meals and pellets fit for 

human consumption  

 

Decision Impact  

SI 26A has wide implications on farmers, retailers and ultimately the consumers. The nullification of (SI) 

20 means that producers and suppliers of the goods under consideration revert to exempt category, a 

position they held prior to the 1
st
 of February 2017. VAT collected on basic food stuff from the period of 

1 February 2017 to 15
th
 February has to be remitted to ZIMRA and the same input tax incurred during 

the same period is claimable. (SI) 26A will cause increases in the cost of food stuff, a position which is 

worse than what was being contemplated under (SI) 20.  This is because exempt goods have higher cost 

of production compared to standard rated goods because of the inability of the supplier or producer to 

claim input tax. 
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3. Court cases & Appeals 
 

3.1 Court cases 
 

3.1.1 A satellite office of a non-resident DSTV company a “PE” of the company 
 

Executive summary 

 

Case name MA Limited vs. ZIMRA 16-HH-316 

Facts  MA a non-resident company and registered in Mauritius, concluded a franchise 

agreement with a local businessman and satellite engineering specialist for an 

unlimited duration. 

 The agreement tasked the businessman and satellite engineering specialist to 

collect subscriptions and facilitate their transmission to MA. 

 MA submitted its returns and taxes in Mauritius on revenue derived from 

Zimbabwe and other African countries. 

 ZIMRA alleged that the franchisee constituted a “PE” of MA in Zimbabwe and 

that it was liable to pay income tax in Zimbabwe. 

Jurisdiction   Special Court For Income Tax Appeals 

Issues for 

determination 

 Whether MA filed a notice of appeal. 

 Whether ZIMRA’s case was filed out of time. 

 Whether ZIMRA letter and the accompanying schedules constituted 

assessments. 

 Whether MA’s income is deemed to be from a source within Zimbabwe in terms 

of s12 (4) (b) of the Income Tax Act  

 Whether MA is liable for tax in Zimbabwe and Mauritius 

Date  26 February 2015 and 20 October 2016 

Decision   The case was disposed with no order of costs 

 The case was invalid for lack of compliance with s65 (2) of the Income Tax Act. 

 MA was liable to tax in Zimbabwe according to the double taxation agreement 

(“DTA”) between Zimbabwe and Mauritius. 

Decision 

Impact  

 Non-resident companies with agents of a dependent nature in Zimbabwe should 

take heed of this decision to avoid tax ramifications. 

 

The Facts 

 

MA is the main digital satellite TV provider in sub Saharan Africa. It was originally incorporated in the 

British Virgin Islands before relocating registration to Mauritius and is a registered investment holding 

and trading Class 1 Global Business Company whose main activity is the provision of pay-television and 

internet related services. MA is wholly owned by a company registered in the Netherlands which in turn 

is wholly owned by a South African company of the same name, the parent company, which is in turn 

wholly owned by the ultimate holding company N Ltd listed on the JSE Securities Exchange. The parent 

company also owns 80% of another South African registered company which owns a company that owns 

the South African company mentioned in the franchise agreement. The company does not have a fixed 

place of business nor offices nor employees nor broadcasting equipment nor assets in Zimbabwe. 

Instead, MA concluded a franchise agreement with a businessman and satellite engineering specialist. 

The agreement gave the franchisee an exclusive control over Zimbabwean subscribers receiving satellite 

dish signals on their televisions.   The franchisee is responsible for soliciting and managing the local 

subscribers on behalf of MA. It also sells, installs and services digital satellite decoders that are 
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compatible with the services offered by MA. A South African associate company of MA manages the 

billing and backroom systems and offers the digital satellite television service in Zimbabwe on behalf of 

MA from South Africa.  Prospective subscribers submit their applications to the franchisee who transmits 

them to MA, which in turn contracts with each subscriber on the basis of the information submitted 

through the franchisee. The franchisee assists in the collection of subscriptions and facilitates 

transmission of the gross amounts to MA without deducting the set commission due for services 

rendered. Once payment is confirmed by MA, the South African associated company sends an encrypted 

signal to the subscriber which is unscrambled by the Irdeto BV technology embedded in the digital 

satellite decoder and smartcard for normal picture and sound. The franchise agreement requires the 

franchisee to trade under the brand name but would require written authority to use any other name and 

to appoint its own directors and shareholders. It is also restricted to trade in Zimbabwe of only the goods 

and merchandise of the MA.  

 

An investigation by the ZIMRA showed that MA was not paying any tax on subscriptions derived from a 

source within Zimbabwe. MA is instead registered in Mauritius as taxpayer and submits tax returns in 

Mauritius on revenue derived from Zimbabwe and other African countries. This resulted in ZIMRA 

issuing a position paper on income tax in 2011 and appointing the businessman as the public officer 

which he successfully resisted in terms of s61 (9) of the Act. ZIMRA maintained that MA was liable to 

income tax in Zimbabwe which prompted MA to lodge an objection using the position paper (the letter 

and the schedules) as constituting an assessment. ZIMRA capitulated and decided to treat the letter as an 

objection but did not respond to the objection within 3 months as required by s62 (4) of the Income Tax 

Act. As a result MA considered the objection disallowed and filed a notice of appeal to the Special Court 

for Income Tax Appeals.  ZIMRA advised MA that the letter had been filed without the requisite notice 

of appeal. Meanwhile, MA had filed with the registrar, a notice of appeal for the VAT matter 

concurrently with the notice of appeal for the income tax matter. Instead of filing the two appeals in 

different Court records, the registrar had erroneously stapled the two notices together. 

 

Court Decision and reasoning  

Issue  Court reasoning and decision  

Whether MA filed a 

notice of appeal  

 The issue is whether there was a notice of appeal filed and if not whether 

the appeal is invalid.  

 According to 65 (2) of the Act:  "Every notice of appeal shall be in writing, 

shall state whether the appellant wishes to appeal to the High Court or to the 

Special Court and shall be lodged with the Commissioner within twenty-one 

days after the date of the notice mentioned in subsection (4) of section sixty-two 

or, as the case may be, after the expiry of the period mentioned in the provision 

to that subsection. Unless such notice of appeal has been lodged within the 

period prescribed by this subsection, it shall be of no effect whatsoever and the 

objection shall not be considered further. Provided that the High Court or the 

Special Court to which the appellant wishes to appeal may, on good cause being 

shown or by agreement of the parties, extend the said period."(underlined 

words own emphasis) 

 Failure to lodge with Commissioner a notice of appeal within 21 days of 

the decision or deemed decision renders it void unless an extension of 

time has been agreed been the parties, or else the Court would strike it off 

of the roll. 

 The issue raised was that MA’s income tax appeal was defective for want 

of a notice of appeal.  

 The notice of appeal lodged by MA met the first two requirements 

(underlined conditions above), the question is whether it met the 21 days’ 

timeframe. 

 Section 64(8) set out the procedure to be followed by the Special Court in 

appeals as follows: “The procedure for the institution and hearing of appeals to 

the Special Court shall be in accordance with this Part and the rules set out in the 
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Twelfth Schedule." 

 The 12
th
 Schedule provides the that: “The rules in this Part shall apply in the 

determination of appeals under section sixty-five or any proceedings incidental 

thereto or connected therewith- The Special Court shall have all the powers of 

the High Court as in civil actions, and the general procedure and practice, save 

as specially provided for by these rules, shall be that prevailing in the High 

Court, in so far as the same is applicable, and if any matter should arise which is 

not contemplated by either such procedure and practice or these rules, the 

Special Court shall give instructions regarding the course to be pursued, which 

instructions shall be binding on the parties." 

 Therefore the Special Court exercises the powers that the High Court has 

in civil trials including the general procedure and practice of the High 

Court, unless the 12
th
 Schedule prescribes the procedure and practice to 

be followed 

 It is also empowered to issue directives that are binding on the parties 

before it in the areas vacated by both the High Court’s general procedure 

and practice and the Twelfth Schedule rules. 

 Referred to in r 5 and r 11 of the Twelfth Schedule are notices of appeal. 

In r 5 the appellant's case must be filed within 60 days of the service of 

the notice of an appeal and in r 11 the respondent is to submit to the 

Special Court an agreed case or the parties’ respective cases together 

with certified copies of the assessment made on the appellant and the 

notice of objection and notice of appeal and any material correspondence 

on the assessment, the respondent's determination and reasons for such a 

determination.  

  Therefore, the notice of an appeal referred to in r 5 is the notice of appeal 

provided for by s65 (2). It is also the same document referred to in r 11.  

  The structure and contents of a formal notice of appeal in the High Court 

is prescribed in s7 (1) of the High Court (Miscellaneous Appeals and 

Review) Rules RGN 475 of 1975, as amended. It states that a notice 

instituting an appeal is required to state: "the tribunal or officer whose 

decision is appealed against, the date on which the decision was given, the 

grounds of appeal, the exact nature of the relief sought and the address of the 

appellant or his legal representative". 

 The inclusion of grounds of appeal in MA's case amongst material and 

relevant facts and contentions of law further negates the requirement for 

filing a standard High Court notice. 

 There is an apparent shortcoming with MA’s notice of appeal which 

renders it incurably bad, as it was not lodged with the Commissioner 

within 21 days of the deemed decision appealed against it. 

 The date is not calculated from the date on which the ZIMRA accepted 

the purported objection as an objection, but rather, it is calculated from 

the date on which the ZIMRA received the purported objection. 

 The income tax objection was also received by the ZIMRA on 29 June 

2011, the statutory three months for the ZIMRA to determine the 

purported objection would have ended on 29 September 2011 and not as 

suggested by MA on 18 November 2011.  

 The 21 days for lodging the notice of appeal thus expired on 20 October 

2011 

 MA’s notice of appeal was void for failure to comply with the timeline 

provided in s 65 (2) of the Income Tax Act. 
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Whether ZIMRA’s 

case was filed out of 

time  

 The issue of whether or not the Commissioner’s case was filed out of 

time depends on whether the calculation of time is based on ordinary 

days or on court days (Kombayi v Berkout 1988 (1) ZLR 53 (S) at 56B).  

 Ordinary days include both business and non-business days and court 

days only use business days in the calculation of time. (In Ellis & Anor v 

Maceys Stores Ltd 1983 (2) ZLR 18 (S) at 18G-H)   

 Rule 9 of the 12
th
 Schedule to the Income Tax Act obliges the 

Commissioner: - "Within 60 days of the receipt of the applicant's case lodge 

with the taxpayer a statement setting out which of the allegations he admits as 

correct and which he denies, and shall set out all such other facts which he 

considers relevant and material to the determination of the appeal. The 

Commissioner shall also state his contentions of law. Such statement shall be 

called the "Commissioner's case" 

 The 12
th
 Schedule rules do not provide any internal mechanism for 

computing time and the rules of Court normally define how self-

embedded time frames are reckoned. 

 For instance, rule 4A of the High Court excludes Saturdays, Sundays and 

public holidays in computing time. 

 Section 336 of the Constitution excludes the first day and includes the 

end day in computing time and if the end day “falls on a Saturday, Sunday 

or public holiday, the time extends to and the thing may be done on the next day 

that is not a Saturday, Sunday or public holiday”. 

 The approach in the Interpretation Act is similar to that of the 

Constitution and the time frames in both include both business and non-

business days while those in the High Court Rules cover business days 

only, unless a contrary intention is apparent from a specific rule.  

 The utilization of the general practice and procedure prevailing in the 

High Court is authorized by (r) (1) of the Twelfth Schedule, which 

provides that: “The Special Court shall have all the powers of the High Court as 

in civil actions, and the general procedure and practice, save as specially 

provided for by these rules, shall be that prevailing in the High Court, in so far as 

the same is applicable, and if any matter should arise which is not contemplated 

by either such procedure and practice or these rules, the Special Court shall give 

instructions regarding the course to be pursued, which instructions shall be 

binding on the parties."  

 Since the 12
th
 Schedule does not specify whether the reckoning of time is 

based on ordinary days or court days, the Special Court is directed by (r) 

(1) to seek guidance from the general procedure and practice prevailing 

in the High Court i.e rule 4A of the High Court Rules 1971, which 

excludes non-business days in the computation of time (as confirmed by 

the case of Ellis & Anor v Maceys Stores Ltd 1983 (2) ZLR 18 (S)).  

 Based on Rule 4A of the High Court Rules, the ZIMRA correctly filed its 

case (“Commissioner's case”) within the 60 day period provided in r 9 of 
the 12

th
 Schedule.  

Whether the ZIMRA 

Letter and the attached 

schedules thereof 

constituted assessments 

 Both parties agreed that the schedules did not constitute any assessments 

and also agreed on the correctness of the decision made in Barclays Bank 

of Zimbabwe Ltd v Zimra 2004 (2) ZLR 151 (H) at 154A-155C with 

regards to the mandatory statutory requirements of an assessment and of 

a notice of such assessment.  

 As held in Barclays’ case, the far reaching consequences of both the 

assessment and notice of assessment required exact and strict compliance 

with the provisions of both ss 2 and 51 of the Act.  

 The two documents invoke certain legal rights, duties and responsibilities 

on the taxpayer and taxman. 
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 In terms of s61 (1) as read with s51 (2) the right to object is precipitated 

by a notice of assessment predicated on an assessment.  

 The ZIMRA argued that the objection by MA on a letter with attached 

schedules was invalid because it did not comply with both the 

requirements of an assessment and a notice of assessment.  

 MA sought refuge in s51 (2) of the Income Tax Act as read with ss68 (1) 

and 69 (2) and (3) of the Constitution which reads as follows: “a notice of 

assessment should be issued whenever an assessment is carried out....and in 

serving the taxpayer with an assessment and hearing objections, the 

Commissioner should comply with the provisions of the Act as his 

administrative acts have far reaching consequences of a garnishee on the 

taxpayer." 

 The sentiments in MA’s case did not match those of Barclays’ case 

because in that case the ZIMRA was seeking execution without issuing 

formal assessments in compliance with s2 definition and s 51 (2) and (3) 

notice.  

 Additionally, the constitutional provisions is that the appeals in income 

tax matters is proscribed by the provisions of s 65 (4) of the Act which 

limits the argument to the grounds raised in the notice of objection and 

yet MA’s notice of objection did not raise any constitutional issues.  

 Section 68 provides a right to administrative justice as follows: “very 

person has a right to administrative conduct that is lawful, prompt, efficient, 

reasonable, proportionate, impartial and both substantively and procedurally 

fair. Any person whose right, freedom, interest or legitimate expectation has 

been adversely affected by administrative conduct has the right to be given 

promptly and in writing the reasons for the conduct….” 

 Section 69 provides for right to a fair hearing and that in the 

determination of civil rights and obligations, every person has a right to 

a fair, speedy and public hearing within a reasonable time before an 

independent and impartial court, tribunal or other forum established by 

law.  Every person has the right of access to the courts, or to some other 

tribunal or forum established by law for the resolution of any dispute." 

 MA failed to demonstrate how its right to objection has been abrogated 

by the letter and schedule. 

 MA had not been denied access to the High Court.  

 The Income Tax Act does not provide review jurisdiction to the Special 

Court. 

 Access to the Special Court is available once an assessment compliant 

with the definition in section 2 of the Act has been made and a notice of 

assessment which is in compliance with section 51 (2) has been issued.  

 No such assessment was issued and an objection based on documents that 

did not constitute an assessment was therefore invalid and of no force or 

effect. 

 The refusal to determine the issue of PE does not abridge MA’s 

constitutional rights to a fair hearing as it would have to await the issue 

of formal assessments by the ZIMRA before objecting.  

 Accordingly, the appeal was struck off the roll with no order as to costs. 

Whether MA’s income 

is deemed to be from a 

source within 

Zimbabwe in terms of 

s12 (4) (b) of the 

Income Tax Act  

 MA contended that it was not liable to pay income tax in respect of 

subscriptions by local viewers because the income came from a source 

outside Zimbabwe, yet ZMRA sought to tax it based on s 12 (4) (b) of the 

Act.  

 The subscriptions paid to MA by the subscriber’s resident in Zimbabwe 

constituted the amounts contemplated in s12(4) (b) of the Act  

 The originating cause of the amount received, accrued to or in favour of 
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MA 

 The second essential requirement for deeming is predicated on the 

originating cause for the receipt or accrual of the income. 

 The Act deems the usage of the films in Zimbabwe rather than the place 

from where the films were broadcast to be the originating cause for 

taxing MA. 

 Section 12 (4) (b) taxes the use in Zimbabwe of the motion picture films 

or television films and the sound and advertisements connected to their 

use. 

 The person who received the subscriptions was MA and not the 

subscriber 

 MA was certainly authorized to use the motion picture films and 

television films in Zimbabwe by the producers of these items. 

 It not only undertook to disseminate but actually disseminated knowledge 

of the usage of these products to both prospective and actual subscribers. 

 The activities of MA are fully captured by the provisions s12 (4) (b). 

 Whether or not MA carries on business in Zimbabwe is a practical hard 

matter of fact based on the specific evidence led in the present appeal 

 The only relevant question is whether the originating cause for which 

MA receives payment from the local subscriber is in Zimbabwe or in 

Mauritius. 

 The question is answered against the taxpayer in that the originating 

cause of the payment made by subscribers in Zimbabwe is the unlocking 

of the encrypted signal by MA in the decoder situated in the home or 

office or hotel room of each local subscriber. 

 MA would be liable for income tax in Zimbabwe on the basis of s12 (4) 

(b), the section deems the originating cause of the income as the mere 

usage in Zimbabwe of the material items that it broadcasts. 

 MA trades in Zimbabwe using its very own assets embedded in the 

decoder and smartcard purchased by the subscribers. 

 The utilization of its embedded assets for trading in Zimbabwe would 

also bring MA into the income tax net under the provisions of s12 (1) ((b) 
Whether MA will be 

liable for tax under the 

Zimbabwe and 

Mauritius DTA 

 Article 7(1) of the DTA permits the taxation in Zimbabwe of income 

earned by a resident of Mauritius in Zimbabwe through his/her 

permanent establishment (“PE”) situated in Zimbabwe.  

 The term "PE" is defined in article 5 (1) as "a fixed place of business 

through which the business of the enterprise is wholly or partly carried 

on". It includes amongst others, a place of management, a branch, an 

office, a factory, a workshop and a construction site, project or activity.  

 It excludes the use of facilities or the maintenance of stocks of goods or 

merchandise solely for storage, display or delivery of goods or 

merchandise of the enterprise sought to be taxed or the maintenance of 

stock solely for processing by another entity, the maintenance of a fixed 

place of business either solely for purchasing goods or merchandise or for 

collecting info nation; or solely for advertising, supply of information or 

any other activities of a preparatory or auxiliary nature, for the 

prospective taxpayer etc. 

 An agent with power to conclude contracts, other than for the activities 

excluded from definition of a PE as above creates a PE.  

 An agent or broker of an independent status operating in a State business 

in the ordinary course of its business does constitutes a PE  

• An independent agent does not include an agent who acts exclusively or 

almost exclusively for the foreign enterprise.  
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• More than just control by or of the enterprise by the company in the other 

Contracting State is required in order to attribute a PE. 

• MA would be taxable in Zimbabwe in terms of the DTA if it conducted 

business in Zimbabwe through a PE, but this is what the taxpayer 

disputed.  

• ZIMRA advanced three grounds for contending that the company carried 

on business through the franchisee in Zimbabwe, namely the occupation 

of MA  of the premises of the franchisee through the overarching control 

granted to it in the franchise agreement, the franchisee was not the type 

of broker or general commission agent or any other agent of an 

independent status and that franchisee was required in terms and 

conditions of the franchise agreement to conduct its ordinary business 

exclusively or almost exclusively for MA.  

• MA argued PE does not apply since the franchisee purchased its stock-in-

trade consisting of the equipment required to access the satellite 

television services of the MA from MA for sale to prospective 

subscribers. 

• Further, the franchisee advertised these satellite services to both existing 

and potential subscribers and managed the subscriptions of the local 

subscribers. 

• It argued further that neither the franchisee nor its employees were under 

the control of MA, contrary to clauses in the franchise agreement.  

• The franchisee however had no control over the content and timing of the 

bouquets and music broadcasts nor did it conclude contracts with 

subscribers on behalf of MA nor make managerial decisions for MA nor 

use part of the subscriptions before they were remitted to MA. 

• One of the core functions of MA as a broadcasting entity would have 

been to solicit and run its own subscription management and public 

relations services.  

• The evidence demonstrated that these services were carried out on its 

behalf by the franchisee and the franchisee acted exclusively or almost 

exclusive for MA in the subscription management and public relations 

spheres of operating.  

• This disqualified the franchisee from being an agent of an independent 

status. 

• Were it not for the provisions of article 5 (5) these two activities carried 

on by the franchisee on behalf of MA would have created a PE of MA in 

Zimbabwe. 

• However, the wording of para (6) of article 5 requires that it be read in 

conjunction with the provisions of para (5) of article 5.  

• The franchisee therefore fell into the category of an ordinary agent and 

for ordinary agent to create a PE it should be able to conclude contracts 

on behalf of the MA or if it held and distributed goods or merchandise 

belonging to MA.  

• The evidence established that the contracts were concluded by MA and 

not by the franchisee and that stocks of goods held and distributed by the 

franchisee were purchased from MA and its nominated suppliers. On 

purchase they became the goods of the franchisee and not of MA.  

• It can be established that para (5) like para (6) of article 5 does not 

establish the presence of an agency based PE for the PE in Zimbabwe. 

• Para (7) of article 5 precludes a finding of PE based solely on control.  

• While agreeing ZIMRA that MA had overarching control over the 

business activities of the franchisee in Zimbabwe, however such control 

was also dictated by the terms of clause 5 of the Category I Global 

Business License issued in Mauritius and for that reason did not 
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undermine the nature and scope and efficacy of the franchise agreement.  

• Accordingly, the provisions of para (7) of Article 5 would not apply in 

the present matter. 

• As already concluded MA has permanent presence in Zimbabwe by 

virtue of the tangible and intangible assets it holds in every home and 

place in Zimbabwe where a satellite dish, decoder and smartcard 

calibrated to the requirements of the appellant is found.  

• The tangible asset being the chip in the decoder and smartcard and the 

intangible asset being the software used to unlock normal viewing and 

provide sound.  

• The practical effect of the activities of MA fall squarely into the ambit of 

article 5 (1) and has not just a fixed place but fixed places of business 

through which the business of the enterprise at the very least is partly 

carried on. 

• For that reason, MA is liable for taxation in Zimbabwe in terms of ZIM/ 

Mauritius “DTA”. 
Decision   The appeal filed was invalid for lack of compliance with the mandatory 

strictures of s 65 (2) of the Income Tax Act that require a valid notice of 

appeal be filed within 21 days of the decision or deemed decision to the 

objection. 

 Therefore, the matter is struck off the roll with no order as to costs. 

 

Decision Impact 

Taxpayers should exercise due care when filing objections and appeals. This is because strict adherence 

with the rules is required if the court is to accept the appeal as being properly brought before it, otherwise 

the appeal can easily be  dismissed on the basis of non-compliance with  the court rules. Meanwhile, 

transnational companies wishing to do business are urged to familiarize themselves with the 

Zimbabwean tax laws in order to avoid having a tax nexus with Zimbabwe.  The recently gazetted 

Finance Act domesticates Permanent Establishment rules whether or not there is a double taxation 

agreement in place between Zimbabwe and a non-resident transactional company or a person’s country 

of residence. Therefore this increases the risk of taxation of taxation of non-resident companies in 

Zimbabwe. 

 

3.1.2 “The 17
th

 Schedule of the Income Tax Act a tax trap” 
 

Executive summary 

 

Case name M Coy (Pvt) Ltd v ZIMRA 

Facts  M Coy a Zimbabwean company entered into two successive sales and marketing 

agreements with two foreign companies for the sale of tobacco in foreign 

markets. 

 The agreements entitled the foreign companies to a commission of 7.5% of the 

aggregate net export sales and FCA Zimbabwe sales value of each export, 

respectively.  

 A ZIMRA audit revealed that the company was not deducting non-resident tax 

on fees (“withholding tax of fees”) on the commission paid to foreign agents. 

 ZIMRA argued that the commission constituted fees for services of a technical 

and administrative nature performed by the overseas agent on behalf of M Coy 

and is subject to non-resident tax on fees in terms of the 17
th
 Schedule of the Act. 

Jurisdiction   The High Court  

Issues for 

determination 

 Whether commissions paid to an agent constitute fees for services of a technical, 

managerial, administrative or consultative nature. 
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 Whether Appellant was liable for withholding tax and the remittal of non-

residents tax on fees arising from the deduction of the commissions.  

Date   11 and 31 October 2016 

Decision   Fees became due and payable to the agent and M Coy incurred an unconditional 

liability to pay each time a sale was made.  

 The making of the sale together with these prior arrangements is deemed to 

constitute payment of the fees in terms of para 1 (2) (c) to the 17
th
 Schedule.  

 The sale involves technical, managerial, administrative and consultative 

competencies of the agent and there are hardly any activities of a taxpayer that 

can escape the wide embrace of the definition of fees in terms of the 17
th
 

Schedule. 

 The deduction of the commission from the gross FCA value of the exports by the 

agent by operation of law are attributed to M Coy a resident within Zimbabwe. 

  M Coy cannot deny that it made no payment to the agents.  

 It was obliged to withhold non-residents tax on fees, but failed to do so and was 

therefore legally liable to pay such fees. 

Decision 

Impact  

 Resident companies engaging Foreign Service providers should take heed of the 

outcome since most if not all services supplied by non-residents will certainly fit 

in any, if not all, of the four categories of services in the definition of fees.  

 The decision (see also G Bank and ZIMASCO cases covered in our previous 

MTUs) downgrade Sun fresh case as a judicial precedent in exempting 

withholding tax on amounts deducted at source by the payee. The tax remains 

payable despite no amount being paid by the payer but is deducted at source by 

the payee. 

 
The Facts 

 

M Coy, a resident company and exporter of processed tobacco from Zimbabwe, entered into two 

successive sales and marketing agreements with two foreign companies for the sale of tobacco in foreign 

markets. The agreement entitled the foreign companies to 7.5% commission of the aggregate net export 

sales and FCA Zimbabwe sales value of each export, respectively. The ZIMRA conducted a tax audit on 

the company in 2007 which revealed that it was not deducting withholding tax on commission paid to 

foreign companies. ZIMRA argued that the commission constituted fees for services of a technical and 

administrative nature performed by the overseas agent on behalf of the company and accordingly M Coy 

was liable for withholding non-resident tax in terms of the 17
th
 Schedule to the Income Tax Act. It then 

computed and submitted the schedules showing the applicable withholding tax to the company, which 

the M Coy objected. The objection was disallowed by ZIMRA resulting in M Coy filing a notice of 

appeal on the 24
th
 of August 2007. The appellant's case was however not filed within 60 days of the 

service of the notice of appeal as required by law and hence in terms s65 (3) of the Act the appeal lapsed. 

The company continued to remit non-residents withholding tax to the ZIMRA until the advent of the 

multicurrency era. A ZIMRA routine audit in 2013 discovered that the company had stopped remitting 

withholding tax as aforesaid basing its decision on the unresolved 2007 appeal. ZIMRA then raised 

schedules of the tax accrued on the fees from January 2009 to October 2013 plus penalty and interest for 

delay. The penalty was however subsequently reduced by 50%. M Coy objected to the “schedule” by 

way of a letter dated 10 December 2013, disputing that the commissions constituted the fees 

contemplated in s 30 and the 17
th
of the Income Tax Act. The objection having not been responded to 

within the 3 months statutory limit, M Coy considered it disallowed and filed a notice of appeal on 25 

March 2014. 

 
Court Decision and reasoning  

Issue  Court reasoning and decision  
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Background   The 17
th
 Schedule to the Act defines fees, foreign company, non-resident person, 

payee and payer. 

 Fees “means any amount from a source within Zimbabwe payable in respect of any 

services of a technical, managerial, administrative or consultative nature”, subject to 

certain exclusions (not applicable here). 

 "Foreign company" means a body corporate that is incorporated in a state or 

territory other than Zimbabwe under the laws of that state or territory. 

 Non-resident person" means a partnership or foreign company which is not 

ordinarily resident in Zimbabwe; 

 "payee" means a non-resident person to whom fees are payable or paid; 

 "payer" means any person who or partnership which pays or is responsible for the 

payment of fees…..” 

 The agents were foreign companies, nonresident persons and payees, if the 

commissions constituted fees payable or paid.  

 Also, M Coy would be the payer if the commissions were fees and would in terms 

of paragraph (2) (1) of the 17
th 

Schedule be required to withhold non-residents' tax 

on fees and remit it to the ZIMRA within 10 days of the date of payment or within 

such further time as the Commissioner may for good cause allow. 

 The payer is further required to furnish the payee with a certificate showing the 

amount of fees paid and the amount of non-residents' tax on fees deducted.  

 The same duties and responsibilities of the payer would equally apply to an agent 

who receives the gross fees due to the payee from the payer.  

 A person is deemed to be an agent of the payee if the payer records its address as 

the address of the payee and delivers the fees to that address. 

 The agent is treated as an agent of a taxpayer who is absent from Zimbabwe and is 

one who is contemplated to be in Zimbabwe. 

 A payer or agent who fails to withhold or pay the prescribed tax to the 

Commissioner is personally liable for the payment not later than 10 days from the 

period that the actual amount was due and to an additional equivalent amount of 

such tax. 

 The resident payer had no obligation to pay the non-resident tax unless it failed to 

deduct and remit the tax from the fees paid or from the fees payable.  

 M Coy further submitted that paragraph (6) of the Schedule did not create a tax 

liability for a resident taxpayer, rather it created a penalty for the resident taxpayer 

and suggested that the heading of the section be amended to reflect that it was a 

penalty for failure to withhold non-residents tax.  

 The Commissioner is not accorded the legal right to waive taxes, but the power to 

waive the equivalent penalty imposed under paragraph (6) (1) (a) and not the 

amount of tax not withheld.  

 According to M Coy an inability to waive the tax not withheld would be that this 

paragraph creates a tax liability and not a penalty for the appellant. 

 Parliament imposed a tax on the resident who failed to withhold the non-resident 

tax on fees. Paragraph (6) (1) (a) therefore created a tax payable by M Coy if it is 

found that it failed to withhold the contemplated tax.  

 It argued that: "the resident becomes personally liable for the payment of the tax only if 

he, she, or it fails to withhold the tax from the fees payable, in the sense that he could do so 

and did not withhold the tax or thereafter failed to remit the tax so withheld to the 

Commissioner. But in normal circumstances the local resident is not the taxpayer in terms 

of s 30." 

 The word "withhold" is defined in the Shorter Oxford English Dictionary as "to 

keep from doing something, to hold back, restrain, refrain from, to keep back, to 

keep in one's possession what belongs to or is due to". I would accept the word "to 
keep back" as the best possible meaning of the word in the context of the provision. 
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Whether 

commissions 

paid to an 

agent 

constitute fees 

for services of 

a technical, 

managerial, 

administrative 

or consultative 

 

 M Coy submitted that the Nostro bank charges were not subject to withholding tax 

as they did not fall under any one of the four categories of technical, 

administrative, managerial or consultative.  

 The Act itself does not define any of these words. The established position in 

Zimbabwe is to adopt the ordinary, literal and grammatical meaning of words 

unless doing so leads to glaring absurdity or to results which Parliament would 

never have intended.  

 In Stellenbosch Farmers Winery Ltd v Distillers Corp (SA) Ltd1962 (1) SA 458 

(A) it was stated that: “it is the duty of the court to read the section of the Act 

which requires interpretation sensibly, i.e. with due regard, on the one hand, to the 

meaning or meanings which permitted grammatical usage assigns to the words 

used in the section in question, and, on the other hand, to the contextual scene, 

which involves consideration of the language of the rest of the statute as well as 

the matter of the statute, its apparent scope and purpose, and, within limits, its 

background”. 

  M Coy stated that its position was expressed by Natal Joint Municipal Pension v 

Endumeni Municipality 2012 (4) SA 593 which provides for interpretation to be 

linked to the provisions in the document question.  

 That what constitutes fees is defined and therefore all reference in oral argument to 

the perceived notional meanings of fees with reference to advocates and 

commissions by commodity brokers is of no significance. The meaning of fees in 

the present case is delineated by the definition in the 17
th
 Schedule 

Whether M 

Coy (Pvt)Ltd 

was liable for 

withholding 

and remittal of 

non-residents 

tax on fees 

arising from 

the deduction 

of the 

commissions 

 The company was the payer of the fees and was thus required by Exchange Control 

Authority to pay the fees from its local foreign currency account.  

 The Sales and Marketing Commission Agreements were negotiated and executed 

in Zimbabwe and therefore their validity, interpretation and enforcement were 

governed by the laws of Zimbabwe.  

 The Exchange Control Authority has the force of the laws of Zimbabwe and was 

influential in reducing the commission payable for the first agent from 8.5% to the 

7.5% in compliance with the requirements of the Foreign Exchange Control 

Authority.  

 The company did not disclose the basis on which the offshore, payment 

arrangements of the commission were made and this meant it was outside the 

Exchange Control Authority and were to that extent illegal. 

 The fact this was illegal would obviously impact the decision on penalty waiver, 

meaning it would not qualify for waiver as the intention on the part of the company 

would have been to evade withholding tax. 

 The company argued that it made no payments to the agents, instead the agents 

deducted the fees due to them offshore before remitting the balance to its bankers 

hence there was no amount against which tax could be withheld.  

 It based its argument on Sunfresh Enterprises (Pvt) Ltd t/a Bulembi Safaris v 

Zimbabwe Revenue Authority2004 (1) ZLR 506 (H). 

 In the present case the fees became due and payable to the agent and the M Coy 

incurred an unconditional liability to pay each time a sale was made.  

 The arrangements that were made in respect of payment before the payment took 

place were that the agent would retain the fees from the gross FCA value of the 

exports receipts. The making of the sale together with these prior arrangements 

therefore constitute payment of the fees by paragraph (1) (2) (c) of the 17
th
 

Schedule. 

 A contract of agency is a contract whereby one person (termed the agent) agrees to 

represent another (termed the principal) in dealings with third parties. Therefore, an 

agent contracting as agent whether for a named or unnamed principal does not 

generally render himself personally liable or acquire rights under a contract made 

with third parties, but he may contract in such terms as to do so. 
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 The deduction of the commission from the gross FCA value of the exports by the 

agent is, by operation of law, attributable to M Coy a resident within Zimbabwe.  

 The company made payments to the agents and was obliged by paragraph (2) (1) of 

the Schedule to withhold non-residents tax on fees. 

 It failed to withhold the tax and was therefore legally liable to pay such fees under 

the provisions of paragraph (6) of the same Schedule. 

 

Decision Impact 

The judge creates tax ramifications for taxpayers engaging Foreign Service providers. Such taxpayers 

cannot escape the provisions of the 17
th
 Schedule. This is because judges are ruling that nearly all 

payments for services provided by non-resident persons comes within the realm of fees whether or not 

the funds are paid from a source within Zimbabwe. What matters is that the fees should be paid by the 

payer or out of the funds of the payer.  

 

 

3.2Appeals 
 

Nothing to report. 

 

 

 

 

4. Interpretations & Announcements 

 

4.1    Tax Matrix Analysis of existing and /or new law 
  

4.1.1. New tax rules on excessive interest (“deemed dividend”)   
 

Background 

A company is largely financed by debt capital is said to be “thin capitalized”. Thin capitalization is 

penalised by s16 (1) (q) of the Income Tax Act (Chapter 23:06). The section prohibits deduction of “any 

expenditure incurred by a local branch or subsidiary of a foreign company, or by a local company or subsidiary of a 

local company, in servicing any debt or debts contracted in connection with the production of income to the extent 

that such debt or debts cause the person to exceed a debt to equity ratio of three to one”. In simple terms interest 

incurred by a taxpayer on debt that exceeds the equity by 3 times is not tax deductible. The excessive 

interest is then regarded as a dividend distribution by the company to its shareholder and subject to 15% 

withholding tax.  The recently enacted Finance Act, 2017 amends paragraph 2A of the 15
th
 Schedule and 

para 9 of the 3
rd

 Schedule to the Income Tax Act (Chapter 23:06). 

 

The law and interpretation  

Amendment to Para 2A of the 15
th
 Schedule  

The Finance Act deletes “2A” of the 15
th
 Schedule which reads as follows:  

“Where a dividend is deemed to have been paid in terms of subsection (2) of section twenty-eight, the company 

which is deemed to have paid the dividend shall pay resident shareholders’ tax for that dividend upon written 

notification by the Commissioner of the tax due”. It is substituted by para “2A” of the 15
th
 Schedule which 

reads “…for that deemed dividend in accordance with the provisions on self-assessment as provided for in section 

37A”.  

 

The amendment ensures a self-assessment of withholding tax by a taxpayer who has had excessive 

interest (“deemed dividend”) as prescribed by s16 (1) (q) of the Act. A written notification for the 

assessment of the tax from the Commissioner is no longer required. The company should deduct the 
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withholding tax on the “deemed dividend” by the time it submits its ITF12. The measures is effective 

from 1 January 2017 

 

Amendment to Para 9 of the 3
rd

 Schedule  

The Finance Act amends paragraph 9 of the 3
rd

 Schedule to ensure that the “deemed dividend” is not 

exempt income in the hands of the recipient company. This means excessive interest (“deemed 

dividend”) would be subject to income tax in the books of the recipient local company. The measure is 

effective from 1 January 2017. It provides clarity in that the excessive interest should be treated as 

dividend in so far as the withholding tax concerned but retains its status as interest in the books of the 

recipient company. The effect of this amendment is tax rate on excessive interest of 40.75% 

(US$58,680/US$144,000 see illustration below): Let us assume that XYZ Limited has a long term debt capital 

of US$3,000,000 in its 31 December 2017 financial statements. The debt capital attracts an interest rate of 12% p.a. 

The debt was secured from a local company which pays income tax on its income and that XYZ Limited’s equity 

capital is US$600,000.   

 

 

Item                   Old            New 

Debt capital                           3 000 000                   3 000 000  

Income tax permitted debt (3 times equity)                            1 800 000                   1 800 000  

Excessive debt capital                            1 200 000                   1 200 000  

Interest on excess debt capital (@ 12%)                              144 000                      144 000  

Withholding  tax  thereon @ 15%                                 21 600                        21 600  

Income tax on excessive interest @ 25.75%                       37 080  

Total tax payable to ZIMRA                                 21 600                        58 680  

 

Decision Impact 

Local companies that are heavily geared should ensure they deduct withholding tax on excessive 

interest and remitting it to ZIMRA within 10 days of determining that the interest has exceeded the 

limit as prescribed by s16(1)(q) of the Income Tax Act. There are penalties implications for late 

remittance of the tax. Meanwhile, recipients of the “deemed dividend” should include in their 

respective taxable incomes in the tax period in which the deemed dividend is assessed to tax by the 

paying company. The deemed dividend provisions apply to the payer. To recipient of the excessive 

interest (“deemed divided) retains its status as interest and subject to income tax in the hands of 

recipient.   

 

4.1.2. Not all attorney fees are income tax deductible  
 

Background 

After settling a legal dispute with a client or an employee, without any difficulty, the taxpayer deducts 

the legal expense and later finds out the deduction was disallowed. The question answered in this article 

is why the expense was disallowed and whether the legal expense was an allowable deduction. A very 

fine distinction has been drawn by the courts in the determination of whether legal expenses may be 

allowed as expenditure incurred in the production of income. 

 

The law and interpretation  

Section 15 (2) (a) of the Income Tax Act (Chapter 23:06) allows deduction of expenditure and losses to 

the extent to which they are incurred for the purposes of trade or in the production of income but 

excluding capital nature expenditure. Legal costs must satisfy section 15(2) (a) to be deductible. For 

example, legal expenses are incurred by a landlord in an appeal to the rent board regarding increase in 

rentals are deductible because they linked to the production of income. On the other hand, legal costs 

incurred in order to protect impairment of right or preventing total or partial extinction of the business 

(see African Greyhound Racing Association Ltd v CIR) are disallowed because the connected protection 

of an asset or right. Disallowed on the same basis are legal costs incurred by a trader in resisting an order 

of ejectment from business premises because this is linked to the business more than impairment of 

current year income. Also, disallowed are legal costs incurred for the purpose of acquiring a capital asset 
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for the enduring benefit of business, costs incurred in defending an act which is meant to protect a capital 

asset (land, income – producing unit, etc.,), associated with the acquisition of a fixed asset, 

incorporations, amalgamations, corporation reorganizations or share issue etc.  

 

In ITC 1528, 54 SATC 243, it was held that capital nature legal costs do not include the cost of removing 

a business obstacle. The taxpayer incurred legal costs in unsuccessfully opposing application for court 

order to prevent the owner of the copyright from restraining it from infringement of its copyright. The 

taxpayer was carrying on the manufacture of valves that they had copied from a British company. The 

copying was achieved through the process commonly known as "reverse engineering". The British 

company successfully restrained the taxpayer from unlawfully copying and manufacturing the valves 

concerned. It was held that the legal costs incurred in fighting the British company were deductible. The 

expenditure was not designed to bring an asset into existence, but to remove an obstacle to its carrying on 

of its normal business operations.  

 

Legal expenses incurred by the taxpayer seeking advice on income tax matters or income tax appeals are 

not allowable as a deduction because they are not directly connected with the income after it has been 

earned and not with its production. In practice legal costs incurred in the collection of outstanding debts 

of a previous business are deductible from income in the subsequent year as long as the debts were 

included in the income of the previous years.  

 

Decision Impact 

Taxpayers should scrutinize legal expenses to ensure the expenses match s15 (2) (a) of the Income Tax 

Act requirements before deducting them. Incorrectly deducting legal expenses result in understating 

income tax liability which is penalized by s46 of the same Act. An additional tax equal to 100% of 

understated tax becomes payable.  

 

 

 

4.1.3. Burden of proof lies on the taxpayer 
 

Background 

The burden of proof refers to the degree of probability that must exist in order for a circumstance to form 

the basis of a tax assessment decision or a judgment. The law places the responsibility to prove entries, 

deductions, statements made on taxpayer’s tax returns on the shoulders of the taxpayer. This means that 

if the taxpayer is unable to provide sufficient evidence for a tax matter imposed against him/her, the 

Commissioner cannot waive the case. The burden is on the taxpayer because it is the taxpayer who is 

burdened with the responsibility of keeping accounting records. Section 37B of the Income Tax Act 

requires taxpayers to keep records and these have to be kept for a period of six years in English 

Language. 

The law and its interpretations 

According to s63 of the Income Tax Act (as referenced in the CGTA) in any appeal or objection a 

taxpayer who wishes to claim a deduction, exemption or rebate may be called upon by the Commissioner 

to support his/her claim. The court has no power to reverse or alter any decision of the Commissioner 

unless it is shown by the taxpayer that the decision is wrong. Section 63 of the Income Tax Act reads as 

follows: 

“Burden of proof as to exemptions, deductions or abatements in any objection or appeal under this Act, 

the burden of proof that any amount is exempt from or not liable to the tax or is subject to any deduction 

in terms of this Act or credit, shall be upon the person claiming such exemption, non-liability, deduction 

or credit and upon the hearing of any appeal the court shall not reverse or alter any decision of the 

Commissioner unless it is shown by the appellant that the decision is wrong” 

 

The provisions regarding the burden of proof apply to both the courts and the tax authorities. The main 

principles in Zimbabwean tax law may be summarized as follows: Any decision should be based on the 
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facts that seem more likely to have occurred. It is primarily the taxpayer who bears the responsibility of 

providing documentation, and one must base any decision on an entirely free evaluation of evidence. 

An example is where a building has been demolished, prior to the sale of the property on which it stood, 

a claim for deduction of its cost of construction could be difficult to sustain in the face of the argument 

that only the land is now the specified asset which is being sold (see ITC 1467 (1990) 52 SATC 28). 

 

A taxpayer must be able to substantiate certain elements of expenses to deduct them. Generally, 

taxpayers meet the burden of proof by having the information and receipts (where needed). Taxpayers 

should keep adequate records and have documentary evidence such as receipts, cancelled checks, or bills 

to support certain expenses. This means that it is the taxpayer who bears the duty to provide relevant 

information which he/she will use as proof of the actual transactions which took place. If the tax 

authorities find that there is no proper documentation during a tax assessment, it uses its own discretion 

even if it is above the real transactions that took place.  

 

In conclusion, when challenging or objecting to an assessment made by the ZIMRA it is the taxpayer 

who bears the burden of proof. Failure to produce proof renders the objection void and ZIMRA’s 

assessment will be treated as conclusive. Taxpayers need to keep all copies of their records in order to 

substantiate their claims if they ever want to challenge the ZIMRA. Also, the burden of proof in tax 

appeal cases lies with the taxpayer whose rights are violated.  The onus is on the taxpayer in any 

objection to an assessment against any decision of the Commissioner or the court to prove that the 

decision made is wrong. Suppose the taxpayer supplies exempt supplies and is charged input tax, the 

onus is on taxpayer to prove to the Commissioner that the products should not be charged input tax. The 

decision may be reversed or altered. 

 

Decision Impact 

Taxpayers are warned to keep their record of transactions spanning a period of years to prove ZIMRA 

allegations. If an accounting cannot be supported ZIMRA will deem it not to have occurred and will seek 

to attribute tax and also charge penalty on the amount. Meanwhile, taxpayers should ensure documents 

are accessible for purposes of tax audit or supporting or defending assessment by ZIMRA.  

   

 

4.2 Announcements 

 
4.2.1 ZIMRA hosts media workshop 

 

The Zimbabwe Revenue Authority conducted a one-day seminar on the 1
st
 of March 2017 which was 

attended by about 50 media practitioners from both the private and public sector. The workshop, 

which was held under the theme, “Taking Taxation to the People”, sought to enhance the compliance 

level to its taxpayers. During the workshop, ZIMRA’s Acting Commissioner General, Mr Happias 

Kuzvinzwa, acknowledged the essential role played by the media in informing the public about tax 

and customs issues which is helping the Authority to achieve its goal of maximizing revenue 

collection challenges and also helping in finding solutions. He further highlighted the importance of 

paying taxes and duties in building the nation, and implored journalists to encourage people to meet 

their fiscal obligations. He went on referring payment of taxes is an economic investment for living in 

a civilized society with social services adequately funded. The Commissioner identified the uses of 

tax as a core to economic growth and development and the functions are financing of social services, 

health, education and peace and security. Paying taxes is also a measure of the level of patriotism for 

a taxpayer to his own country. 

 

He further added that voluntary tax compliance reduces unnecessary business costs, which come in 

the form of penalties and interest that are levied for late payments or late submission of returns, or 

failure to submit returns or remit payment (http://www.zimra.co.zw/index.php) 
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4.2.2 Tax debt hitting all time record of $2.5 billion 

Zimbabwe Revenue Authority is owed in excess of $2.5 billion by taxpayers as from the post 

dollarization era in 2009 to December 2016. The Authority is proposing to collect 20 percent of the 

amount due by the end of year. The amount owed is about 72% of 2016 tax collections said Acting 

Commissioner (Domestic Taxes), Ruth Chinamasa. She further alluded that the country is currently 

going through economic hardship and is aware that businesses are facing recession and that the 

debtors (‘taxpayers”) and the ZIMRA should agree on payments plans as migratory strategy. She is 

quoted as saying “we aim to collect at least 20 percent of the amount by year end. However, we try 

to avoid killing the goose that lays the eggs. We want to allow companies to operate, so we try to 

create a balance in our debt recovery measures. We try to engage as much as possible so that 

companies continue to contribute to the fiscus,”   

 

Some of the raft measures being implemented by the authority to mitigate the rising tax debt include 

fiscalization of all VAT registered operators. By September 2016, ZIMRA had linked 60 percent of 

the 10 000 fiscal devices earmarked for connection to its servers but the process is facing challenges 

which are stalling its progress. The legislation (SI104 of 2010 as amended by SI99 of 2011), required 

that with effect from the 1
st
 of October 2011 all eligible registered operators should commence 

recording transactions using fiscalized devices. The scope of the project which only used to cover 

class C taxpayers (those with an annual turnover that is more than US$240 000) has since been 

expanded after Government made it mandatory for all class A, B, C and D taxpayers to also have 

fiscal devices or tax registers beginning January 2017. 

 

ZIMRA also pledged to implement strategies for fighting corruption, amongst them being the asset 

declarations and lifestyle audits for staff members, disciplinary action in accordance with the 

ZIMRA's Code of Conduct, closed circuit television systems at some of the border posts as well as 

inculcating a culture of resisting and reporting corruption within the Authority and the use of a Cargo 

Tracking System (www.fxzim.co.zw) 

 

 

 

 

Disclaimer 
 

The information contained in this MTU is for general guidance only and is not intended as a substitute for specific 

advice in considering the tax effects of particular transactions. Whilst a lot of care has been taken in the compilation 

of the information and opinions contained in this publication, no liability is accepted for the consequences of any 

inaccuracies contained in this guide. The information does not constitute a legal advice nor can it be relied on in 

any dispute with the tax authorities and shall not constitute any legal or tax opinion in this or any jurisdiction.   

 

The analysis contained in this MTU is based on the current legal framework which is subject to change and Tax 

Matrix (Pvt) Ltd or its employees assume no obligation to update or otherwise revise the materials contained in this 

or any of its MTUs. In making their considerations, recipients or people with access to the MTU are advised to 

make their own independent assessments, and, in this regard, to consult Tax Matrix or their own professional 

advisors before taking any action. The information and opinions contained in this MTU is valid as at the date of 

uploading on the website, preparation or compilation, any of its contents may be subject to change without notice.  

 

The information contained and opinions contained in this MTU are for the purpose of general information (“the 

purpose”) and for no other purpose.  The company disclaims any responsibility for the use of the information 

contained herein for a different purpose or context. 

 

The information contained and opinions contained herein must not be copied, published, reproduced or distributed 

in whole or in part to others at any time by the recipients. Tax Matrix (Pvt) Ltd retains all intellectual copyright 

information contained and opinions contained in this MTU.  Recipients should seek the written permission of the 

company before distributing copies of information and opinions contained in the MTU to third parties. 

 

http://www.fxzim.co.zw/
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