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1 Introduction  

1.1 Executive Summary 

We are honored to present our January 2018 Monthly Tax Update (MTU) which is designed to keep 

businesses and individuals informed of the latest tax issues and bring value to both. Through our MTUs, 

we analyze tax developments to ensure that our valued clients are kept in tune with changes in the tax 

world. It is our sincere hope that MTUs will keep our clients updated with information that includes 

changes in tax and other related laws, courts decisions, announcements and interpretations that bring 

relevancy to the business environment 

Further tax proposals in revised Finance Bill 2018 

In the first Draft of the Finance Bill, the Minister of Finance and Economic Development proposed a 

number of revenue measures for the economy to be rejuvenated  He has added further proposals through 

the issue of a second draft of the Finance Bill 2018. Some of the catchy issues include the exclusion of 

prepayments in the definition of gross income, new tax for bookmakers, proposed exemption of receipts 

and accruals of power generating projects, proposed development levy on Model A1 and A2 farms etc.  

Duty suspension extended on various products    

The Minister of Finance and Economic Development proposed to extend suspension of duty on a number 

of items in order to revive the economy. He thus issued SI 159 of 2017 which provides for extension of 

suspension of duty on safari operators motor vehicles, powdered milk, raw wine, imported buses etc.   

Taxpayer failed to overturn ZIMRA’s estimated assessments but got penalty reduced  

A taxpayer complied with the provisions of the VAT Act regarding self-assessment returns, albeit did not 

pay the correct tax. An investigation by ZIMRA having installed by lack of information ended up getting 

nasty after repeated failure by taxpayer to supply the information requested by ZIMRA. The behaviour 

of the company’s accountant who ran away with one of the files and switched of his phone irritated 

ZIMRA officials even more. The ZIMRA ransack the operator’s system, seized computers and some files 

from whereupon it raised estimated assessments supported by information obtained from public officer’s 

voluntary disclosure. Not only does this case address the fundamental issues of authority of the 

Commissioner to raise estimated assessments, but deals also with various matters of tax administration 

such as the powers of the Fiscal Appeal Court, circumstances requiring judicial review and limited powers  

of Special Courts to perform judicial review. The case also revealed governance issues regarding 

separation of business and personal matters in family businesses. This is a must read case. 

Day Old Chicks are both VAT zero rated and exempted 

It appears the VAT treatment of day old chicks is at cross roads due to the existence of conflicting laws. 

The SI 129 of 2010 provides for the zero rating of day old chicks with effect from 1 September 2010, 

whilst SI 197 of 2012 which came into effect from 1 January 2013 VAT exempt them. As a result the 

supply of day old chicks is both VAT zero rated and exempted.  

Accounting approach adopted for prepaid expenses 

The government has adopted the accounting approach in dealing with prepaid expenses. Thus, it has 

proposed to deduct prepaid expenses in the period the underlying income is accrued or received, thereby 

matching revenue and expenditure. This means that the tax and accounting approaches on prepaid 

expenses have been harmonized.   

Tax Incentives of Export Manufacturing Companies  

Export manufacturing companies enjoy reduced income tax rates for meeting certain export thresholds. 

This is in addition to generic tax reliefs such VAT zero rating of exports, double deduction of export 

marketing development expenditure and the 5% RBZ export incentive enjoyed by all exporters.  

Again it surpasses its revenue collection budget 

The Zimbabwe Authority has announced that it has achieved its annual revenue collection budget. The 

automation of the ZIMRA system has been identified as the key enabler and so is the intensification of 

tax audits and investigation. Inflation and swipe also weighing heavily. However one wonders whether 

the US$3.94 billion in tax arrears for an economy with a GPD of US$15 billion is not a cause for concern 

for the government and the business community. The amount was 1.2 billion less in 2016.  

 

M Tapera 
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1.2 Tax Matrix News and Developments 

1.2.1 Tax Conference 2018 
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2 Legislation 

2.1 Acts & Bills  

2.1.1 Minister announced further tax proposals  

 

Background 

The Minister of Finance and Economic Development revised Finance Bill 2018 to include further revenue 

measures for the economy to be rejuvenated, Some of the catchy issues in the second draft of Finance 

Bill 2018 are in relation to the exclusion of prepayments in the definition of gross income, introduction 

of bookmakers’ tax, exemption of receipts and accruals of power generation, introduction of development 

levy on Model A1 and A2 farms and introduction of 5% levy on the exportation of unbeneficiated lithium.  

 

New Revenue Measures 

Prepaid income 

The first draft of the Finance Bill proposed the apportionment of prepaid expenses in the determination 

of taxable income over the years of assessment in which the goods, services or benefits are used up. The 

second bill has now further proposed that any amount received which constitutes prepayment for goods, 

services or benefits that will be used in any subsequent year of assessment will not be included in the 

gross income for the year of assessment for which a return of income is made, but must be included in 

the year of assessment in which the goods, services or benefits are used up. If they are however used up 

in stages or batches, they should be included proportionately in the returns for the years of assessment in 

which the goods, services or benefits are so used up. This means that prepaid income is excluded from 

gross income until the time the goods, services or benefits are so used up.  

 

Bookmakers Tax 

The second bill has introduced book maker’s tax of 3% of the bookmaker’s gross takings and further 

provides guidelines for the administration of this tax. Hence there has been introduced a new section and 

Schedule in the Income Tax Act (Chapter 23:06). A bookmaker is a person licensed or required to be 

licensed as such in terms of the Betting and Totalizator Control Act [Chapter 10:20]. Gross takings means 

the total money earned by the bookmaker from betting with members of the public before paying out on 

any bet. The tax to be remitted to the ZIMRA no later than the last day of the month following the month 

in which the bookmaker collected those takings, or anytime that the Commissioner so allow. The 

bookmaker is supposed to provide the Commissioner- General with a return in the approved form which 

shows the bookmaker’s tax and the amount of gross takings from which the tax is paid.  

 

Technical and Support Services of Anchor Company 

In the first draft of the Finance Bill proposed deduction of expenditure of technical and support services 

nature incurred by an anchor farmer in assisting smallholder farmers plus 50% of such expenditure. The 

second draft has defined the terms anchor company, expenditure on technical and support services and 

outgrower farmer as follows: 
“anchor company” means a company that provides inputs, agronomic advice and marketing opportunities to a group 

of outgrower farmers and small or medium enterprises; 

“expenditure related to technical and support services” means such items of expenditure as the Minister shall specify 

in regulations made under section 90 

“Outgrower farmer” means a farmer who is a party to a scheme or contract where under an anchor company supplies 

inputs, agronomic advice and marketing opportunities in return for the outgrower farmer selling or delivering the 

contract or scheme produce to the anchor company or other person designated by the scheme or contract 

 

Virtual Tax Management System 

The Finance Minister through the Finance (No.2) Act, 2006 introduced the application of information 

technology to the payment and collection of income tax. He has now proposed the use of the Virtual Tax 

Management System which enables the electronic recording by taxpayers of transactions that may be 
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liable to tax under the Income Tax Act [Chapter 23:06]. The Minister shall however prescribe the rules 

to be followed by taxpayers when using the Tax Management System.  

 

Exemption of Receipts and Accruals of Power Generation 

The second draft bill has provided that receipts and accruals of a power generation project are to be 

exempt from income tax provided that they accrue directly from the operations of the power generation 

project in any of the first five years of operations of that project. Meanwhile, the bill also contain a 

contradiction as it has provided that a power generation project shall be taxed at 0% in the first five years 

of its operation. The Minister may need to remove the exemption provision. The zero rating (0%) allows 

for claiming expenses and carrying forward of assessed loss, whereas the exemption does not provide for 

such relief.  

 

Directors made accountable of debts of their old companies (removed) 

The first bill had proposed that directors of the old company, whether or not they become directors of the 

new company be made jointly and severally liable for the tax debts of the old company by amending 

section 77 of the Income Tax Act. This provision appears removed in the second draft of the Finance Bill 

2018.  

 

Development Levy (Land tax) revised  

The Minister has proposed that every lessee or, holder of a permit in respect of a Model A1 farm or, any 

holder of an offer letter in respect of a Model A2 farm who are located in the Natural Region pay a 

development levy to the Rural District Council. The Natural Regions are 1, 2, 2a, 2b, 3, 4 and 5.  The 

levy to be paid on a quarterly basis to the Rural District Council in which such lessee or holder is resident 

or uses the land subject to the lease, permit or offer letter. The development levies shall be retained by 

the Ministry of Lands. 

 

Collection and Use of Rentals (Land tax) of Model A1 and A2 farms 

The Minister of Lands shall make use of the officers of the Ministry of Lands who have been appointed 

by the Secretary of the Ministry, in collecting the rentals from every lessee, holder of a permit in respect 

of a Model A1 farm or, any holder of an offer letter in respect of a Model A2 farm. The rentals collected 

will be made part of the Consolidated Revenue Fund but will be retained by the Ministry of Lands. 

 

Exportation of Unbeneficiated Lithium 

The Minister has introduced 5% export tax on exportation of unbeneficiated lithium with effect from 1 

January 2018.  The term “unbeneficiated lithium” in relation to its exportation from Zimbabwe, means lithium 

exported for use in automotive or other batteries manufactured outside Zimbabwe, or for the manufacture of lithium 

carbonate, or for any beneficiation whatsoever outside Zimbabwe. The tax to be applied on the on the gross fair 

market value of unbeneficiated lithium exported from Zimbabwe.   

 

Exportation of Uncut and Cut Dimensional Stone 

The second draft also contains proposal for export tax on exportation of uncut and cut dimensional stone 

with effect from 1 January 2018. Uncut dimensional stone comprise of marble or black granite hewn on 

location at the quarry with no or minimal trimming, drilling cutting or grinding. The tax is 5% of the 

gross fair market value of exported uncut dimensional stone and 2.5% of the gross fair market value of 

cut dimensional stone. However, export is not applicable on sheets that are smoothed at the edges and 

polished in Zimbabwe. Cut dimensional stone comprise of marble or black granite sawn into sheets not 

exceeding a thickness 5 centimeters.  

 

Amendments to Revenue Authority Act 

The Minister has proposed minor corrections and amendments in the Revenue Authority Act to provide 

for an expedited procedure for the recovery of tax debts, including the securing in advance through a 

provisional attachment order of any moveable property that may be sold in satisfaction of taxes due. 

Subsection (4) of section 33G has been repealed, thus putting the onus on a taxpayer subjected to a 

provisional attachment order of proving or disproving certain things. 
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Conclusion 

The tax proposals are meant to assist in a new economic order, hence the various moves and strategies 

that restore discipline, correct the fiscal imbalances, improve the conduciveness of the investment 

environment, stimulate job creation and curb corruption.  

2.2 Statutory Instruments 

2.2.1 Duty suspension extended on various products    

 

Background 

The Minister of Finance and Economic Development has commenced putting into law the 2018 budget 

proposals. He has therefore in terms of s235, as read with s120, of the Customs and Excise Act (Chapter 

23:02), issued the Customs and Excise (Suspension) (Amendment) Regulations, 2017 (No.180) also 

called “Statutory Instrument (SI) 159 of 2017” which provides for extension of suspension of duty on 

safari operators motor vehicles, powdered milk, raw wine, imported buses etc. The instrument come into 

effect from 1 January 2018.    

 

Law and Interpretation 

Amendments have been effected to the Customs and Excise (Suspension) Regulations, 2003, published 

in Statutory Instrument 257 of 2003 (hereinafter called “the principal regulations”) by providing for 

extension of suspension of duty the various items as follows: 

 

Safari Operators motor vehicles  

SI 159 has amended s9K of the Regulations, 2003 to provide for suspension of duty on specified motor 

vehicles imported by Safari Operators until 31 December 2019, thus extending the duty suspension from 

31 December 2017. The SI has also amended the second schedule under s9K to ensure that the types of 

vehicles of safari operators which are eligible for the suspension of duty are now limited to only the 

following four categories.  

 

Tariff Heading Description of Goods 

8704.21.40 ---Of a payload more than 800 kg but not exceeding 1400kg (but does not include 

models that are assembled by the local industry). 

8704.21.90 ---Other of a payload more than 800kg but not exceeding 1400 kg (but does not 

include models that are assembled by the local industry) 

8704.31.40 ---Of a payload more than 800kg but not exceeding 1400kg (but does not include 

models that are assembled by the local industry)  

8704.31.90 ---Other (of a payload more than 800kg but not exceeding 1400kg (but does not 

include models that are assembled by the local industry) 

 

Powdered milk, 

Section 9Q of the regulations has been amended by extending the date for suspension of duty on powdered 

milk imported by approved importers from 31 December 2017 to 31 December 2019. The approved 

importers and the ring fenced quantities for purposes of suspension of the duty are as follows: 

 

Name of company Ring-fenced Quantities (Kg per annum) 

Full Cream 

Milk Powder 

Skimmed 

Milk Powder 

Alpha Omega Dairy 100 000 - 

Carnethy Estate (Private) Limited  60 000 - 

Competitive Brand Shapers t/a CBS 80 000 - 

Dairiboard Zimbabwe (Private) Limited 1 220 000 1 500 000 

Dendairy (Private) Limited 1 800 000 670 000 

Gouda Gold t/a Yomilk 90 000 - 
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Kefalos Cheese Products 300 000 200 000 

Kershelmer Dairies 40 000 20 000 

Nestle Zimbabwe (Private) Limited - 300 000 

Probrands (Private) Limited 500 000 50 000 

Milkzim (Private) Limited 10 000 1 000 

Machiareer (Private) Limited t/a Mr. Brands 60 000; - 

 

Raw wine 

Section 9X of the Regulations, 2003 has also been amended to provide for suspension of duty on raw 

wine imported by approved manufacturers. The type of raw material and the ring fenced quantities are as 

follows: 

 

Description of goods Commodity Code Ring fenced allocation 

(Liters) 

Other wine of alcoholic strength by volume not 

exceeding 14% vol 

2204.29.99 90 000 

 

Luxury buses 

Another section amended is s9Y of the Customs and Excise (Suspension) Regulations, 2003 and this 

provides for the suspension of duty on luxury buses imported by approved importers until 31 December 

2018. It also removes buses with tariff codes “8702.1011 and 8702.9011” from the definition of a Luxury 

bus and substituted by buses with tariff codes “8702.10.11 and 8702.90.11”. The provision also reduces 

the number of buses to be imported under the relieve from 30 to 25 i.e a maximum of 25 luxury buses in 

total shall be eligible for importation or removal from bond by luxury bus importers.  

 

White cement for tile manufacturers 

Inserted in the regulations is s9CC which provides for suspension of duty on importation of white cement 

by approved tile manufacturers with effect from 1 January 2018. It also defines certain terms as follows: 
“tile manufacturers” means an importer approved and licensed by the Minister of Industry, Commerce and 

Enterprise Development to import white cement in quantities not exceeding the quantities specified in the Schedule 

below; 

“white cement” means goods of commodity code 2523.21.00 in quantities listed in the Schedule below being 

imported entirely for the process of manufacturing tile adhesive”. 

 

Meanwhile the ZIMRA may refuse to grant a suspension of duty to an approved tile manufacturer without 

Tax Clearances (ITF263) and those not in possession of a license issued by the Minister of Industry, 

Commerce and Enterprise Development. An approved tile manufacturer shall, when effecting entry on 

importation, submit with the relevant bill of entry a declaration signed by him or her, to the effect that 

the white cement is to be used for the manufacture of tile adhesive at the approved tile manufacturer’s 

business. Meanwhile the ordinary rate of duty on the imported the white cement is equal to 5%. The 

following is the list of approved manufacturers and the ring fenced quantizes of white cement for purposes 

of suspension of the duty.  

 

Name of Approved Tile Manufacturers  Monthly Ring fenced QTY 

Progil Investments (Private) Limited  30 000 

Glue and Chemical Products (Private) Limited 25 000 

Splash paints and Adhesives 25 000 

Leadclose Trading (Private) Limited 5 000 

Earthern Fire (Private) Limited 2 500 

Maxitiles (Private) Limited 2 500 

Sphinx Bath and Tile (Private) Limited 2 500 
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Tyre casings  

Also inserted is s9DD which provides for suspension of duty on tyre casings imported by approved tyre 

retreaders” with effect from 1 January 2018. The section also provides for the following definitions: 
“tyre retreaders” means an importer approved and licensed by the Minister of Industry, Commerce and Enterprise  

Development to import tyre casings in quantities not exceeding the quantities specified 
 

The suspension of duty is subject to possession of Tax Clearance (ITF263) and a license issued by the 

Minister of Industry, Commerce and Enterprise Development. An approved tyre retreader shall, when 

affecting entry on importation, submit with the relevant bill of entry a declaration signed by him or her, 

to the effect that the tyre casings are to be used for retreading purposes at the approved tyre retreader’s 

business. Meanwhile the ordinary rate of duty on the importation of tyre casings is equal to 15%. The 

following is the list of approved tyre re-treaders and their ring fenced duty suspension quantities: 

 

Name of approved tyre retreader Annual Ring fenced QTY  

National Tyre Services Limited 60 760 

Tren Tyres (Private) Limited 14 400 

Troxine Trading (Private) Limited t/a Silverstone 5 460 

Drum City (Private) Limited 5 460 

Maxiprest Manufacturing (Private) Limited 55 620 

Road Grip Tyres (Private) Limited 8 190 

 

Commercial Tyre   

The SI has also provided for a new s9EE which provides for suspension of duty on importation of 

commercial tyres approved importers starting 1 January 2018. The following definitions are also given: 
“tyre importer” means an importer approved and licensed by the Minister of Industry, Commerce and Enterprise 

Development to import commercial tyres in quantities specified in these regulations; 
“Commercial tyres” means goods specified in the schedule below of commodity code 4011.20.90 not exceeding 

100 000 being imported in terms of these regulations for use on buses and lorries” 
A Tax clearance and a license issued by the Minister of Industry, Commerce and Enterprise Development 

are required for purposes of duty suspension. When submitting the relevant bill of entry the importer is 

required to make a declaration signed by him or her, to the effect that the commercial tyres are to be used 

on commercial buses and lorries. Where the duty has not been suspended the rate of duty is equal to 15%. 

The following is the ring fenced commercial tyres subject to suspension quantities are as follows: 

 

Description of goods Commodity    Code  Ring fenced Tyres (No.) 

Other (New pneumatic tyres of rubber of a 

kind used on buses and lorries) 

4011.20.90 100 000 

 

Decision Impact 

The proposed reliefs may also exist on paper because taxpayers may fail to access for number of reasons 

which include non-compliant with tax laws cause, licensing,  lack of capital or foreign currency for 

purposes of acquiring the said items. 

2.2.2 Sheep and goat meat exempted from VAT 

 

Background  

SI26A of 2016 exempted a number of meat products from VAT leaving out sheep and goat meats under 

the standard rated category. The Minister of Finance and Economic Development has, in terms of section 

78 of the Value Added Tax Act [Chapter 23:12] made the Value Added Tax Act General Amendment 

Regulations, 2017 (No 47) also called SI 161 of 2017 in order to align the VAT treatment of sheep and 

goat meat without other meats. The SI will take effect from 1 January 2018.  
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Law and Interpretation  

The First Schedule of the Value Added Tax (General) Regulations , 2003 , published in Statutory 

Instrument 273 0f 2003 , is amended in Part I by the addition of the following items after item (14)- 

 

“Heading No Commodity Code Description of Goods 

02.04  MEAT OF SHEEP OR GOATS, FRESH , CHILLED 

OR FROZEN 

 

02.06 

 EDIBLE OFFAL OF ANIMAL SHEEP ,GOATS, 

CHILLED OR FROZEN 

0206.80.00 -Other, fresh or chilled (only of sheep and goat) 

0206.90.00 -Other frozen (only of sheep and goat)”. 

 

Thus the addition in Part 1 of the First Schedule provides for the VAT exemption of   sheep and goat 

meat which is chilled, fresh, edible or frozen by local suppliers. Part II of the First Schedule to the same 

VAT (General) Regulations, 2003 has been amended by the insertion of the same table shown above. 

This ensures that importation of sheep or goat meat which is chilled, fresh, edible or frozen is also exempt 

from VAT.  

 

Decision Impact 

The exemption as contemplated could result in increase in prices of these products because the input tax 

which the suppliers will unable to claim can be passed on to the consumers. 
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3 Court Cases & Appeals 

3.1 Court Cases 

3.1.1 Taxpayer failed to overturn ZIMRA’s estimated assessments but got penalty 

reduced  
 

Executive summary 

Case name PIL (Pvt) Ltd vs ZIMRA and The Commissioner General ZIMRA HH213-17 FA 

13/14 

Facts 

 
 PIL (Pvt) Ltd (“PIL”) is a fast foods small to medium sized enterprise 

 The company commenced operations in 2009 and diversified into the food court 

industry and grocery shops within three years.  

 It is registered for VAT and always submitted monthly VAT 7 returns on time. 

 The ZIMRA conducted an investigation on the company in 2013, whereupon the 

company’s accountant surreptiously took one of the files and disappeared from 

the premises, switched off his cell phone and became unreachable.  

 The action prompted the ZIMRA to seize two servers, the public officer’s laptop 

and a computer from the marketing department at head office and another 

computer from one of the company’s Harare branches. 

 PIL pleaded for mercy and wrote a letter to the ZIMRA, voluntarily disclosing 

areas of tax non-compliance stating that it had not been religiously remitting all 

taxes due to internal cashflow, liquidity challenges and the presence of close and 

improper financial transactions of the director’s other farming projects. 

 It was given a deadline to submit all the requested information otherwise the 

ZIMRA would issue estimated assessments based on the information it held.  

 PIL failed to submit the requested information as per the deadline resulting in the 

ZIMRA raising estimated assessments as promised. 

 Unhappy with the assessments PIL filed an objection seeking the reversal of each 

of the estimated VAT assessments for the period January 2010 to December 2013 

 The ZIMRA disallowed the objection and hence the current court case.  

Jurisdiction   Fiscal Appeal Court, Harare 

Issues for 

determination 
 Whether or not taxpayer is indebted to the ZIMRA at all and if so in what amount 

 Whether or not the Commissioner increased the total output tax without showing 

the basis of how the amount was calculated 

 Whether or not ZIMRA and The Commissioner General gave PIL an opportunity 

to submit full claims for input tax for the period January 2010 to December 2013 

 Whether the penalty for the undeclared VAT for the period in question was fair 

Date of 

decision 
 17 and 18 March and 13, 14 and 18 May 2015 and 30 March 2017 

 

Decision   The appeal against the estimated principal output VAT liability estimated by the 

Commissioner is dismissed. 

 The principal VAT liability estimated by the Commissioner for each month from 

February 2010 to December 2013 hereby confirmed. 

  PIL (Pvt) Ltd to pay additional tax of 10% on the estimated output VAT. 

 The estimated assessments are set aside. 

 The Commissioner to tissue further output VAT amended estimated assessments 

reflecting the additional tax charge of 10% on each assessment.  

 Each party was made to bear its own costs 
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The Facts 

PIL (Pvt) Ltd is a fast foods small to medium sized enterprise. It commenced operations in February 2009 

and diversified into the food court industry in 2010 and by 2011 two branches were opened in Harare. 

The Grocery shop was opened in 2012 and in 2013 two more branches were opened in Harare. PIL always 

submitted monthly self-assessment VAT 7 returns on time. However when completing the returns the 

company did only reported standard rated taxable sales but did not report zero rated and exempt sales.  

The ZIMRA performed a tax compliance investigation on PIL (Pvt) Ltd. During the investigation the 

ZIMRA was able to get a general overview of the operations of PIL. The areas covered were inclusive of 

bank details, rent and properties, PAYE, consultancy and agents, imports and exports, Income Tax, VAT 

and accounting systems. It then conducted a physical walkthrough of PIL’s accounting systems at the 

head office. It requested a demonstration of the electronic display of the previous day and month postings 

and accordingly selected four files for examination at its offices. PIL’s accountant surreptiously took one 

of those files and disappeared from the premises, switched off his cell phone and became unreachable. 

This prompted the ZIMRA to seize two servers, the public officer’s laptop and a computer from the 

marketing department at head office and another computer from one of the Harare branches of PIL. 

 

The public officer apologised for the conduct of his accountant and pleaded with the Commissioner to 

return his servers. The Commissioner  then gave the public officer deadline to declare all sales and provide 

the outstanding schedules of the suppliers of non-vatable products such as chicken, cooking oil, meat and 

potatoes in the prescribed format showing the product, names of supplier, contact person and contact 

details. It was further requested to submit monthly schedules of all suppliers indicating the date, name of 

supplier, product, amount and mode of payment, tax clearance status and any withholding tax due. To 

facilitate the speedy release of the seized computers he was invited to examine, print, sign and stamp the 

information on the computers. In consequence of the meeting, the public officer wrote a letter to the 

Commissioner, voluntarily disclosing areas of non-compliance with tax legislation that it had not been 

religiously remitting all taxes due to internal cashflow, liquidity challenges and the existence of close and 

improper financial transactions involving the director’s other farming projects. The farm produced and 

traded in potatoes, lettuce, beef and other agricultural products. The director even sourced potatoes from 

other producers and supplied them to PIL (Pvt) Ltd. There was no clear separation between the proceeds 

from the director’s sales and those of the taxpayer as they were all deposited into the company account. 

In addition, the farm workers at the director’s farm were on the company payroll. He indicated that PIL 

had not made full disclosure of both its sales and VAT and promised that he was in the process of 

compiling comparative schedules of the declared and actual sales. The letter made it clear that the supply 

of potatoes was a separate and distinct business operation of the CEO and forming part of the trading 

activities of PIL. The ZIMRA requested PIL to account for its transactions separately from those of the 

CEO. It prescribed the format of the various schedules that it requested which related to the sales of the 

CEO and other external parties to PIL showing the date of supply, the product supplied, the value of 

supply and the mode and date of payment. In regards to the declaration of output tax and purchases 

ZIMRA urged PIL to provide schedules of the discrepancies indicating on a monthly basis per branch the 

declared and understated sales and a schedule of purchases with an aggregate value exceeding $250 per 

year. It also sought a written explanation of the verbal explanation concerning the compilation of the 

daily and monthly sales report of each business complex and warned PIL that failure to submit all the 

requested information by the set deadline would force the Commissioner to issue estimated assessments 

based on the information at her disposal. PIL failed to submit the requested information. As a result, the 

Commissioner then estimated the VAT liability and dispatched schedules to PIL (Pvt) Ltd, giving it two 

days to comment. The public officer then submitted sales figures for 2013 and 2012. The 2013 sales did 

not include input taxes and exempt sales from the grocery shop. The new declaration for 2013 was in the 

Decision 

Impact  
  Taxpayers should maintain proper books of accounts in order to avoid ZIMRA 

estimated assessments which may be very punitive. 

 Family businesses should bear in mind that a company is a separate legal entity, 

hence if owners are involved in some other income generating business this 

cannot be deemed to be the operations of the company in question and so the 

director has to pay his own tax separate from that of the company. 
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sum US$11 983 195.45 against the old one of US$6 952 536.43. He requested an extension of time to 

submit 2011 sales and offered to clear the arrears at the rate of US$5 000 per week and as a sign of 

goodwill deposited an equivalent amount on 20 March 2014 and promised to pay US$100 000 by 15 

April 2014. The 2012 variance was US$257 578.36 from the old declaration of US$4 688 055.64 and 

new one of US$ 4 945 634. These amounts were altered following a meeting with the ZIMRA.  

 

In the meeting the parties discussed the figures collated from the documents and computers seized from 

the company. The new declarations understated the 2013 sales by margins in excess of 100%.  The group 

chief executive officer regretted the conduct of his accountant who disappeared with the file that had been 

selected by the investigators and conceded the under declaration of sales. He blamed poor controls, theft 

and stiff competition for the company’s conduct. The company’s offer to liquidate the arrears at the rate 

of US$5 000 per week was declined. The company declared its final position for 2013 sales which resulted 

in a slight increase in the variance to US$6 038 675.45. It proposed to liquidate any resultant arrears at 

the rate US$2,000 per day in addition to their prevailing statutory obligation to the ZIMRA, creditors and 

employees and a possible once-off bulk payment of US$ 100 000 once the extent of the indebtedness was 

established. The ZIMRA rejected the 2013 final position and the offer to liquidate the arrears at US$2,000 

a day, because the latest voluntary disclosure for 2013 did not accord with the forensic decoded data. The 

Commissioner applied a factor of 171% to raise the self-assessed sales of five of the months and extended 

deadlines for the submission of 2012, 2011 and 2010 voluntary disclosures.  PIL (Pvt) Ltd disputed the 

application of a factor of 171% in the face of low and peak sales months induced by public holidays and 

sales promotions. The Commissioner issued amended assessments for 2013. On the same day, PIL 

admitted an aggregate negative variance of US$ 276 509.86 for 2012. A final meeting took place on 7 

April 2014, whereupon the Commissioner demanded payment of the estimated VAT liability in the 

shortest possible time. PIL (Pvt) Ltd disputed the amount. PIL was castigated for using the VAT due as 

working capital and for channelling the money towards the CEO’s personal construction projects. The 

public officer was threatened with arrest and the company with a 200% penalty for evasion. PIL was 

encouraged to sign and stamp the information retrieved by the Commissioner’s forensic department from 

the seized computers.  The 2011 and 2010 final positions were submitted on 10 April 2014. The variance 

for 2011 was US$142 057.96 arising from an initial declaration of US$2 323 234.06 against a new 

declaration of US$2 465 292.02. The figures for 2010 were a variance of US$112 614.08 from an initial 

declaration of US$552 012.95 and new declaration of US$360 126.10. The Commissioner issued 

amended assessments for the period 2010 to 2012 on 14 April 2014 based on sales figures derived from 

documents recovered from two Harare branches and head office and the computer and forensic 

downloads. On 2 May 2014 PIL wrote the letter of objection seeking the reversal of each of the VAT 

assessments issued covering the period from January 2010 to December 2013. 

 

Competing Arguments 

 

Issue Taxpayer  
  That ZIMRA has arbitrary increased total output tax without showing the basis of 

how the figures have been arrived at 

 That the assessments do not state that the amounts assessed are derived from 

estimate sales  implying that these are factual and have been derived from records 

and information it dispute.  

 That since ZIMRA has not offered its basis of estimates they must be reversed.  

 That before assessments were raised it was not given enough time to submit input 

tax claims  

 That the penalty of 100% is excessive and no consideration appears to have been 

made to the verbal representation made in meetings between itself and the ZIMRA. 

 That while the ZMRA has powers to impose penalty or vary penalty level, the law 

requires its discretion to be applied with consideration to the level of 

blameworthiness an approach which the ZIMRA has not taken. 

 That the penalty to be reversed or reduced to a level that is congruent to the level 

of blameworthiness (if any).   
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 That it had the requisite records required for the calculation of the output VAT and 

was extremely cooperative thereby rendering the estimation superfluous.  

 That the VAT output and input accounts, books and records were available and 

head office received daily and monthly returns from each branch.  

 That it accepted as would any reasonable corporate citizen that it was not the duty 

of the Commissioner to prepare an audit of its operations. 

 That it did not have the requested records because of inexperienced finance team, 

poor accounting systems, an absence of internal auditors, and defalcations by one 

of its accountants convicted of fraud and stiff competition in the industry. 

 That threats of closure elicited cooperation and made it give ZIMRA all what it 

required and ZIMRA voluntarily received and forcibly took all the data it required. 

 That the Commissioner violated its constitutional protection stipulated in s 68 of 

the Constitution which states as follows: 
“68 Right to administrative justice 

(1)  Every person has a right to administrative conduct that is lawful, prompt, efficient, 

reasonable, proportionate, impartial and both substantively and procedurally fair. 

(2)  Any person whose right, freedom, interest or legitimate expectation has been adversely 

affected by administrative conduct has the right to be given promptly and in writing the 

reasons for the conduct. 

(3)  An Act of Parliament must give effect to these rights, and must— 

(a)  provide for the review of administrative conduct by a court or, where appropriate, by 

an independent and impartial tribunal; 

(b)  impose a duty on the State to give effect to the rights in subsections (1) and (2)  and 

(c)  promote an efficient administration” 

 That it relied on the speech of Lord Templeman in Preston v Inland Revenue 

Commissioners [1985] 2 All ER 327, where the taxpayer who was assessed to an 

additional assessment to income tax by the Commissioner brought judicial review 

proceedings against the Commissioners’ decision in the High Court seeking a 

declaration that all the steps taken by the commissioners to assess him were 

unlawful.  

 That the Commissioner’s failure to obtain full information, as required by s 57 (4) 

of the VAT Act, on its  business conduct e.g as cash books journals, ledgers and 

paid cheques undermined the efficacy of the estimated assessments. 

 That the estimated assessments were void for want of the Commissioner’s authority 

to the investigators to inspect, audit, examine or obtain information, documents or 

other items from it in contemplation of s 58 (a) (b) and (h).  

 That ZIMRA ignored the provisions of s 59 as read with s 60 (4) which authorise 

such officers as investigators to request any information they may require from the 

registered operator and only to produce the Commissioner’s authority on demand. 

 That s 61 of the Act gives the Commissioner authority to seize documents including 

computer printouts for further examination, investigation, trial or enquiry, but does 

not authorize seizure of computers or other information retrieval systems. 

 That the ZIMRA letters should be disregarded because the prescribed format and 

proof of delivery as per s75 of the Act was not followed by the Commissioner.  

 That s 75 (2) provides that: 
“75 Forms and authentication and service of documents 

 (2)  Any form, notice, demand, document or other communication required or authorised 

under this Act to be issued, given or sent to or served upon any person by the Commissioner 

or any other officer in terms of this Act, except where otherwise provided in this Act, be 

deemed to have been effectively issued, given, sent or served— 

(d)  in the case of a company— 

(i)  if delivered to the public officer of the company contemplated  in section 61 of the 

Taxes Act; or 

(ii)  if left with some adult person apparently residing at or occupying or employed at the 

place appointed by the company as its registered office in Zimbabwe or,” 

 That the claim for input tax prescribe after six years in terms of s 44 (1) (a) the Act.  
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 That it cooperated with the Commissioner during investigations and as a sign of 

goodwill has been liquidating its VAT liability at the rate of US$2 000 per month 

and continues to meet current obligations and is adversely affected by the 

prevailing economic down turn. 

 That it had incompetent finance staff, one of whom was convicted of fraud. 

 That it employs about 500 permanent employees and an equal number of casuals 

and contributes to the national economy. 

 
Issue The Commissioner General ZIMRA 

  That PIL was precluded from relying on information which became available subsequent 

to the decision appealed against.  

 That it relied on the provisions of s 33 (3) of the VAT Act  and the sentiments of 

Innes JA in Cole v Government of the Union of South Africa 1910 AD 263 at 272-

273 to the effect that:  
“The duty of an appellate tribunal is to ascertain whether the Court below came to the 

correct conclusion on the case submitted to it. And the mere fact that a point of law brought 

to its notice was not taken at an earlier stage is not in itself a sufficient reason for refusing 

to give effect to it. If the point is covered by the pleadings, and if its consideration on appeal 

involves no unfairness to the party against whom it is directed, the Court is bound to deal 

with it. And no such unfairness can exist if the facts upon which the legal point depends are 

common cause, or if they are clear beyond doubt upon the record, and there is no ground 

for thinking that further or other evidence would have been produced had the point been 

raised at the outset. In presence of these conditions a refusal by a Court of Appeal to give 

effect to a point of law fatal to one or other of the contentions of the parties would amount 

to the confirmation by it of a decision clearly wrong…………But where a new law point 

involves the decision of questions of fact, the evidence with regard to which has not been 

exhausted, or where it is possible that if the point had been taken earlier it might have been 

met by the production of further evidence, then the Court of Appeal will not allow the point 

to prevail. Because it would be manifestly unfair to the other litigant to do so.” 

 That it made estimates in the last resort on a clear basis 

 That PIL did not produce the information required for actual assessments to be 

made since a box and trunks that purportedly contained both the source documents 

used and the derivative secondary documents prepared by  the auditor were not 

produced in court 

 That PIL’s argument that it was being deprived of s68 rights was made in the wrong 

court 

 That s57 require that a registered operator such as PIL keeps and retains books of 

account that are required for purposes of complying with the demands  of the VAT 

Act such as printouts for computer generated books of account, all invoices, tax 

invoices, credit notes, debit notes, bank statements, deposit slips, stock lists and 

paid cheques and all records supplied by or to an operator and accounting manuals 

and systems, but the evidence led by PIL failed to establish the existence of these 

books of accounts, records and documents that the auditor purportedly used. 

 That PIL failed to establish, firstly that it demanded the authority and secondly that 

proof of such authority was thereafter not tendered. 

 That PIL was uncooperative and that the infringement is a serious one as it 

undermines the economic health of the economy.  

 That s66 (1) of the Act imposes stiff penalties of up to 100% of the principal tax 

for evasion and that it also entitled to impose interest on the principal liability.  

 That the penalties are designed to encourage compliance and provide personal and 

general deterrence. 

 

Court Decision and reasoning  

Issue  Court reasoning and decision  
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The oral 

evidence 

PIL Chief Executive 

 That the group CEO was an incredible and a contradictory witness.  

 That his thrust was to blame others but not himself and that he blamed his finance 

team for poor workmanship 

 That he blamed ZIMRA for coercing the public officer to sign the “inaccurate” 

forensic decoded data and for using decoded data, unsigned management minutes 

and management accounts sent to the bank etc and for not comparing decoded 

information against fiscalisation data 

 That CEO lied about the date of commencement of the flag ship branch contrary to  

the dates specified  in the notice of appeal and the voluntary disclosures, lied also 

about the date he acquired his farm contrary to that specified in the offer letter etc 

Chartered Accountant (auditor) 

 That the auditor did his work to the best of his ability and the disclaimer in the 

compilations demonstrate that he was vulnerable to manipulation by PIL arising 

especially from its poor record keeping system.   

 That the auditor indicated that reconciling sheets showed that the suppliers did not 

acknowledge receipt of payment and he attributed differences between the bank 

statements and the reconciling sheets to transport costs. 

 That he further alleged that he used vouchers, bank statements and computer 

information to write up cash books, but was not supplied with the note books in 

which open market sales of potatoes. 

 That he prepared amended self-assessment VAT returns separating zero rated from 

standard rated and indicated input VAT in compliance with the 12 month 

prescription period from the date of invoice. 

 That the auditor indicated he did not use decoded forensic data, management 

accounts and voluntary disclosures of the company because they were not credible. 

 That the auditor’s evidence that PIL was a potato distributor was contradicted to the 

effect that the potato trading was one of the personal projects of the CEO. 

 That the auditor like the CEO blamed others despite the fact that PIL finance  team 

produced complex statistics of the business which demonstrates a remarkable 

aptitude for financial competence and intelligence 

 That his major weakness is that he merely related his methodology and conclusions 

without demonstrating his workings, he could not produce the primary documents 

from which he derived his results and identifying such documents he alleged he used 

in the trunks and box brought to the court. 

 That the public officer correctly disclosed the mingling of the proceeds from the 

CEO’s farm produce with those of PIL.  

 That, if the sale of potatoes were PIL (Pvt) Ltd’s project under head office, PIL 

would have treated head office as one of its branches specialising in the sale of that 

product and this would have been discussed in the management meetings  

 That the only major difference relates to the accounting of zero rated sales derived 

from potato sales and an adjustment to the motor vehicle benefit that increased the 

output tax received.  

ZIMRA Chief investigation officer 

 That the chief investigation officer was a credible witness since her version was 

confirmed by the correspondence that she exchanged with PIL’s public officer. 

 That she selected 4 hardcopy files amongst which was a “gross profit stocktake 

2011” file for the flagship branch from which she noticed gross sales in the self-

assessments  returns for that branch were understated. 

 That she indicated that the seized computers contained treasure trove obtained after 

the computers were digitally examined by ZIMRA Information System department.   
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 That the officer clearly provided the basis for her estimates which was supported by 

decoded information, incomplete sales documents and inaccurate voluntary 

disclosures made by PIL and dd not use any of the records used by the auditor.  

 That she eventually raised estimated assessments because PIL failed to supply the 

requested information and to cooperate on the core aspects of the investigation.  

 That she was an investigator and not an auditor and so it was not her duty to compile 

PIL’s books of accounts.   

 That the contention that she manipulated the figures in the forensic decoded data was 

farfetched  

Legislative 

resolutions  

The power of the Fiscal Appeal Court 

 That the power of this Court to determine VAT appeals is stipulated in s 33 of the 

Value Added Tax Act. Subsection (3) (a) and (b) provide that: 
“(3) At the hearing by the Fiscal Appeal Court of any appeal to that court— 

(a)  the appellant shall be limited to the grounds of objection stated in the notice of objection 

referred to in subsection (2) of section thirty-two unless the Commissioner agrees to the 

amendment of such grounds or the appellant, on good cause shown prior to or at such hearing, 

is given leave by the court to amend such grounds of objection within a reasonable period 

and on such terms as to any postponement of such hearing and costs which may result from 

such postponement as the court may order; 

(b)  the Fiscal Appeal Court may inquire into and consider the matter before it and may 

confirm, cancel or vary any decision of the Commissioner under appeal or make any other 

decision which the Commissioner was empowered to make at the time the Commissioner 

made the decision under appeal or, in the case of any assessment, order that assessment to be 

altered, reduced or confirmed or, if it thinks fit, refer such matter back to the Commissioner 

for further investigation and reconsideration in the light of principles laid down by the court.” 

 That the appeal is circumscribed by the grounds of objection raised by PIL and the 

court’s decision is limited to the decision the Commissioner was empowered to make 

when he disallowed the objections raised by PIL. 

 That the sentiments of Innes JA supra cited by the ZIMRA were adopted with 

approval by Sandura JA in Goto v Goto 2001 (1) ZLR 519 (S) at 526F-G and by 

Korsah JA in Ngani v Mbanje & Anor & Mbanje & Anor v Ngani 1987 (2) ZLR 

111(S) at 114C-F.  

 That in regards to the raising of a new issue in an inheritance tax appeal Watermeyer 

CJ in Commissioner for Inland Revenue v Estate Crewe & Anor 1943 AD 656 at 

682 observed that: 
“This contention, however, raised an entirely new case; it was not a contention put forward 

in the special case nor was it considered in the trial court, and it cannot now be considered, 

and I express no opinion on it. As to the contention relating to the “capitalised value” of the 

annuity, therefore, the plaintiff’s contention must be upheld and the Commissioner’s 

overruled.” 

 That the cases cited by ZIMRA correctly state the position of our law in respect of 

the formal courts such as the High Court and Supreme Court and to a limited extent 

the Special Courts such as the Fiscal Appeal Court. 

 That in Special courts the notice of objection constitutes the central pleading that 

circumscribes the new facts and new law point that the taxpayer may introduce on 

appeal for the first time. 

 That however, unlike the appeals to the formal courts which are appeals in the 

narrow sense, appeals to the Special Courts are rehearings.  

 That architectural design and scope of the legislative provisions that create Special 

Courts permit the leading of evidence and the submissions of facts and arguments 

which were not placed before the Commissioner. 

 That In Sommer Ranching (Pvt) Ltd v Commissioner of Taxes 1999 (1) ZLR 438 

(SC) at 443A-B, (1999) 61 SATC 472 (ZSC) at 477 that: 
“Presently, it is well settled that in an appeal against the decision where the Commissioner 

exercised discretion, the Special Court is called upon to exercise its own original discretion. 

Nor is it restricted to the evidence which the Commissioner had before him. The appeal to 
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the Special Court is not only a rehearing but can also involve the leading of evidence and the 

submission of facts and arguments of which the Commissioner was unaware.” 

 That the facts are also supported by BT (Pvt) Ltd v Zimbabwe Revenue Authority 

2014 (2) ZLR 640 (H) at 644G-645E and Commissioner for the South African 

Revenue Services v Pretoria East Motors (Pty) Ltd 2014 (5) SA 231 (SCA), [2014] 

3 All SA 266 at para 2. 

 That PIL could only enjoy the benefits prescribed by these authorities if it pleaded 

the issues it seeks to raise for the first time on appeal in its grounds of objection 

failing which it would have had to seek the consent of the Commissioner.  

 That it did not pursue any of these options in respect of the new arguments raised in 

oral argument  

 That PIL persisted in oral argument to seek a review of the Commissioner’s decision 

and that it clearly fell afoul of the principles set out in these authorities and the 

provisions of s 33 (3) (a) of the Value Added Tax Act. 

Legal basis for estimated assessments 

 That the legal basis for estimating assessments emanates from s 31 (4) of the Value 

Added Tax Act which rather tersely provides that:  
“(4) In making such assessment the Commissioner may estimate the amount upon which the 

tax is payable.” 

 That this subsection does not stipulate the factors that the Commissioner takes into 

account in making such assessment.  

 That however s31 (3) empowers the Commissioner to make an assessment of the 

output tax payable from any person, whether registered or not who fails to render 

any return or declaration or renders an unsatisfactory return or declaration sanctioned 

by s 28, 29 and 30 of the same Act or has become liable to pay any amount or though 

not registered has charged output tax for his goods or services or has charged output 

tax on exempt or zero rated goods.  

 That in terms of s 15 as read with s 28 of the same Act, a registered operator submits 

a self-assessment return in the prescribed form that reflects such information as may 

be required in that form and compute the tax payable or the amount refundable.   

 That PIL in its evidence indicated that the Commissioner would make estimated 

assessments in those circumstances where the registered operator did not have the 

required documents and records or was uncooperative. 

 That PIL did not produce a single document that it alleged pre-existed the estimated 

assessments.  

 That it wrongly assumed that its documents were superior to the records used by the 

Commissioner in making the estimated assessments, despite the records used by it 

not being primary but as much secondary documents as those employed by the 

Commissioner in making the disputed estimated assessments.  

 That PIL’s  evidence failed to establish that the primary records completed by the 

drivers who sold the zero rated goods and used by the data capturers who punched 

the information into its computers at head office were in existence at the time the 

Commissioner made his determination. 

 That court is unable to understand also why PIL failed to produce the treasure trove 

in the trunk and boxes that was used to prepare secondary documents by the auditor 

during investigations  

 That PIL never suggested to the Commissioner that they should conduct an audit of 

their operations  

 That PIL failed to establish on a balance of probabilities that it had the documents it 

purported were in the trunks and box at the time ZIMRA disallowed its objections.   

 That the evidence of PIL was contradictory in regards to cooperation. 

 That PIL graphically contended that threats of closure elicited cooperation and 

forced it to give all the information ZIMRA requested. 
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 That the failure to supply the requested documents demonstrated a clear absence of 

cooperation. 

Review of Commissioner behaviour (Judicial Review)- s 68 of the Constitution and s 3 

of the Administrative Justice Act  

 That PIL’s argument in relation to being deprived of s68 rights can be dismissed on 

the basis that the existence of the documents enumerated by PIL was not established 

and that in any event it is not the duty of the ZIMRA to do taxpayer’s homework. 

 That nonetheless the submission can dismissed on procedural basis  

 That the ZIMRA is correct in stating the submission is made in the wrong court.  

 That Para (a) of subs (3) of s 68 is couched in mandatory language in that it directs 

that an Act of Parliament must give effect to these rights and must provide for the 

review of administrative conduct by a court or where appropriate by an independent 

and impartial tribunal. 

 That the Fiscal Appeal Court is not a superior court of inherent jurisdiction, but a 

creature of Statute and operates within the confines of its founding legislation and 

decided cases. 

 That both the Fiscal Appeals Court Act (Chapter 23;05) and the VAT Act do not 

confer review jurisdiction on the Court, it is a court of appeal 

 That provisions of s 68 (1) as read with (3) of the Constitution cannot be enjoyed in 

nor enforced by the Fiscal Appeal Court by way of review 

 That s 68(3) (a) exists in the Administrative Justice Act which in s 4(1 confers review 

jurisdiction on the High Court and other courts that are entitled by some other law 

to do so. 

 That in the words of McNALLY JA in Charumbira v Commssioner of Taxes 1998 

(1) ZLR 584 (S) at 585B-D the differenc between an appeal and a review “is 

fundamental and well established………judicial review as Gubbay CJ said in 

Muringi v Air Zimbabwe Corp & Anor 1997 (2) ZLR 488 (S) 440F is concerned not 

with the correctness of the decision but with the decision making process”.  
 That at p 339f the learned Law Lord stated that:  

“The court can duly intervene by judicial review to direct the Commissioners to abstain from 

performing the statutory duties or from exercising their statutory powers if the court is 

satisfied that the “unfairness” of which the applicant complains renders the insistence of the 

commissioners on performing their duties or exercising their powers an abuse of power by 

the commissioners.” 

 That to the same effect was Lord Scarman who at p329g of the same case stated: 

“I must make clear my view that the principle of fairness has an important place in the law 

of judicial review, and that in an appropriate case it is a ground on which the court can 

intervene to quash a decision made by a public officer or authority in purported exercise of a 

power conferred by law. First, the Commissioners of Inland Revenue are not immune to from 

the process of judicial review.” 

 That the sentiments of the law lords based upon by PIL are correct as long as the 

remedy by way of judicial review is brought before the appropriate court. 

 That PIL therefore overlooked the sentiments of the two Law Lords 

 That at p330 d-e Lord Scarman said: 
“My fourth proposition is that the remedy by way of judicial review is not to be made 

available were an alternative remedy exists. This is a proposition of great importance. 

Judicial review is a collateral challenge; it is not an appeal. Where parliament has provided 

by statute appeal procedures, as in taxing statutes, it will only be very rarely that the courts 

will allow the collateral process of judicial review to be used to attack an appealable decision. 

In the first part of his speech my noble an learned friend Lord Templeman has set out in detail 

ample appeal procedures available to a taxpayer aggrieved by  decision of the Commissioners 

to exercise their powers and duties under Part XVII of the Income and Corporation Taxes 

Act 19770 to counteract a tax advantage alleged to have been obtained by him”  

 That at p337g-j Lord Templeman stated that: 
“Judicial review is available where a decision making authority exceeds its powers, commits 

an error of law, commits a breach of natural justice, reaches a decision which no reasonable 
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tribunal could have reached or abuses its powers. Judicial review should not be granted where 

an alternative remedy is available. In most cases in which the commissioners are said to have 

fallen into error, the remedy of the taxpayer lies in the appeal procedures provided by the tax 

statutes to the General Commissioners or the Special Commissioners. This appeal structure 

provides an independent and informed tribunal which meets in private so that the taxpayer is 

not embarrassed in disclosing his affairs and the commissioners are not inhibited by their 

duty of confidentiality. The commissioners and the tribunal established to hear the appeals 

from the commissioners have wide knowledge and expertise in fiscal law and practice. 

Appeals from the General Commissioners or Special Commissioners lie, but only on 

questions of law, to the High court by means of a stated case and the High Court can then 

correct all kinds of errors of law, including errors which might otherwise by the subject of 

judicial review proceedings. See Edwards (Inspector of Taxes) Bairstow [1995] 3 All ER 48, 

[1956] AC 14. Judicial Review process should not be allowed to supplant normal statutory 

appeal procedure. The present circumstances are exceptional in that the appeal procedure 

provided by s462 cannot begin to operate if the conduct of the commissioners in initiating 

proceedings under s460 was unlawful” 

 That the Law Lords made at least two pertinent points, namely that the judicial 

review process was incompatible with the statutory appeal procedure provided in tax 

legislation and that such a review process could only be brought before the formal 

courts in exceptional circumstances and not before the special courts.  

 That the Preston case does not support the submission made by PIL with respect to 

an appeal brought to this Court. 

  That PIL misconstrued the provisions of s 68 of the Constitution and s 3 of the 

Administrative Justice Act and hence its submission must fail 

The Failure by the Commissioner to obtain full business information 

 That  a registered operator is obliged under s57 of the VAT Act to maintain or keep 

books of accounts that are required for purposes of discharging its duty under the 

VAT Act e.g tax invoices, cashbooks, printouts of computer generated books of 

account, credit or debit notes, stock lists etc. 

 That the records should be preserved and retained in their original form or in the 

form authorised by the Commissioner for a period of six years from the date of the 

last entry. 

 That PIL’s evidence failed to establish the books were maintained.   

Failure to produce the Commissioner’s authority to investigate 

 That s59 of the VAT Act as read with s60 (4) of the same Act empowers the officer 

of ZIMRA to request any information they may request of a registered operator and 

only to produce Commissioner’s authority on demand. 

 That PIL failed to establish it demanded the authority and that proof of such authority 

was thereafter not rendered.  

Failure to obtain computer print outs from PIL 

 That s61 authorises the Commissioner to seize documents including computer 

printouts for further examination, investigation, trial or enquiry, but not to seize 

computers or other information retrieval systems 

 That however information derived from seized computers has probative value and 

the information is admissible in terms of subsection (2) and its weight assessed in 

terms of sub (3) of 3 68B of the VA Act.  

Proof of delivery of correspondence and the onus 

 That there must be proof that these letters were delivered by PIL, but s 75 (2) does 

not stipulate the type of evidence that is required to do so. 

 That the determination of whether or not the letter was delivered is a question of fact, 

hence the court is obliged to consider and weigh the testimony given on behalf of 

each party and make a factual finding bearing on the point.  

The burden of proof or the onus 

 That the essence of the objection and appeal was that the decision of the 

Commissioner was wrong.  
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 That both PIL and ZIMRA agreed that in terms of s 15 of the Fiscal Appeal Court 

Act [Chapter 23:05] and s 37 of the Value Added Tax Act [Chapter 23:12] the burden 

of proof to discharge these issues on a balance of probabilities lies on PIL. The two 

sections provide as follows: 
“15 Burden of proof 

In any appeal in terms of this Part the burden of proof that any amount is exempt from or not 

liable to tax or is subject to any refund, rebate, remission or deduction shall be upon the 

person claiming that fact. 

37 Burden of proof  

The burden of proof that any supply or importation is exempt from or not liable to any tax 

chargeable under this Act or is subject to tax at the rate of zero per centum or that any value 

upon which tax is chargeable under this Act or any amount of tax chargeable under this Act 

is subject to any deduction or set-off or that any amount should be deducted as input tax, 

shall be upon the person claiming such exemption, non-liability, rate of zero per centum, 

deduction or set-off, and upon the hearing of any appeal from any decision of the 

Commissioner, the decision shall not be reversed or altered unless it is shown by the appellant 

that the decision is wrong.” 

Whether or 

not PIL is 

indebted to 

the ZIMRA 

at all and if 

so in what 

amount 

 That PIL stated in the urgent chamber application filed in the High Court averred 

that it was owed substantial amounts by the ZIMRA but abandoned this position in 

oral evidence in this Court and conceded that it owed arrear VAT to the ZIMRA 

 That the real dispute centred on the amount owing, the ZIMRA estimated US$1.8 

million while PIL estimated it to be around US$1.56 million. 

 That PIL submitted four sets of assessments to the ZIMRA for each tax period, 

namely self-assessment, voluntary disclosures, final position voluntary disclosures 

and the auditor’s computations 

 That the ZIMRA also produced its own set out of the decoded computer hard drive 

and other information from seized computers and box files. 

 That the ZIMRA derived its assessments from the forensic downloads, visible files 

the computers and box files seized and disclosures made by the company 

 That the computations of the auditor indicated an outstanding principal output VAT 

of US$ 485 003 against ZIMRA estimates of US$4 860 153.61. 

 That the vatable sales and the input tax on purchases computed by the auditor 

matched dollars and cents with the initial self-assessments  

 That of ZIMRA based on the impugned documents were close to the “actual figures” 

computed by the auditor.   

 That it was common cause that PIL failed to provide the schedules for zero rated 

goods that it sold and it does not appear from the evidence that it sold any zero rated 

products on its own account.  

 That it is most likely that some zero rated goods were sold from the supermarkets, 

which only commenced operations in December 2012. 

 That PIL failed to establish the extend of its liability for output VAT and also that 

the figure provided by the auditor is incorrect 

 That PIL has provided four sets of tax liability 

 That based the figures supplied by PIL  and the ZIMRA court is unable to ascertain 

the correct liability between the two 

 That as a result PIL has failed on the balance of probability that the estimates made 

by ZIMRA were wrong and the court therefore confirm the ZIMRA figures.  

Whether or 

not Zimra 

arbitrarily 

increased 

the total 

output tax 

without 

 That the Commissioner indicated the basis of its estimated assessments in its letters 

to PIL and in the determination appealed against.  

 That PIL failed in over a month to avail the actual figures it alleged were in the 

documents in the trunks and box. 

 That the evidence of the auditor failed to establish the accuracy of his computations. 

 That the Commissioner properly used documentation and computer generated data 

derived from PIL to estimate the output value added tax due from PIL. 
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showing the 

basis of how 

the amount 

was 

calculated 

 That the overall yearly gross turnover estimates computed by the Commissioner are 

not any different from the “actual figures” compiled by the auditor 

 That the gross turnover for 2010 estimated by the ZIMRA was based on the 

company’s performance report and the management accounts submitted to the bank 

to secure loan were also closer to the estimates.  

 That the gross sales for 2011 and 2012 were derived from the forensic decoded data 

and also that a closer estimate of 2011 gross sales for one of the branches as reported 

by forensic data and compared well with hardcopy gross profit calculation given to 

the ZIMRA by the company.  

 That the upliftment of figures of by a factor for some of the 2013 months was 

scientific and objective. 

 That the court is satisfied that the ZIMRA used the best documentation available at 

the time to estimates the VAT for the period in question 

 That PIL has failed to show that the estimates were computed arbitrarily   

Whether or 

not the 

ZIMRA 

gave PIL an 

opportunity 

to submit 

full claims 

for input tax 

for the 

disputed 

period. 

 That the two samples of the initial self-assessments indicate that PIL claimed input 

tax in each return and  the figures were confirmed as accurate by its auditor 

 That it is unclear as to why PIL failed to submit the schedules when it had claimed 

input tax monthly and on time.  

 That it was however incorrect to suggest that PIL was not afforded an opportunity 

to submit input claims since it was requested to submit the information from the very 

first interview and during several subsequent meetings.   

 That in any event, PIL was in terms of s 15 (2) (a) of the Value Added Tax Act 

required to claim input tax at the latest within 12 months of the invoiced date. 

 That also the audit of the company failed its testimony to show the input tax claims 

excluded by the company, 

 That PIL was incorrect to state that input tax claims prescribed after six years in 

terms of s 44 (1)(a) of the VAT Act which reads: 

“ 44  Refunds 

(1)  Any amount of tax which is refundable to any registered operator in terms of 

subsection (4) of section fifteen in respect of any tax period shall, to the extent that 

such amount has not been set off against unpaid tax in terms of subsection (6) of this 

section, be refunded to the registered operator by the Commissioner: 

Provided that— 

(a) the Commissioner shall not make a refund under this subsection unless the claim 

for the refund is made within 6 years after the end of the said tax period; or…” 

 That s 15 (4) of the Act does not cover the categories of input tax incurred by PIL in 

the purchase of the taxable supplies sold in its supermarkets.  

 That the preceding subsection (3) is made subject to subsection (2) which prescribes 

the time frame within which input tax claims may be made to the Commissioner. 

Section 15 (2) states:  

“(2) No deduction of input tax shall be made in terms of this Act in respect of a 

supply or the importation of any goods into Zimbabwe, unless— 

(a)  a tax invoice or debit note or credit note in relation to that supply has been 

provided in accordance with sections twenty or twenty-one within the period the 

registered operator is required to furnish a return in terms of sections twenty-seven 

and twenty-eight or twelve months, whichever is the longer period and is held by the 

registered operator making that deduction at the time that any return in respect of 

that supply is furnished; or” 

 That the maximum period for claiming input tax on an invoice is 12 months and that 

therefore the taxpayer’s claim must fail. 

The 

appropriate 

penalty for 

 That in all appeals before the Fiscal Appeal Court a judge exercises its discretion 

and not influenced by what the Commissioner did. 
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the 

undeclared 

VAT for the 

period in 

question 

 That the court’s approach in determining the appropriate penalty borrows heavily 

from the criminal law. 

 That the court prefers the approach first enunciated in S v Zinn 1969 (2) SA 537 (A) 

at 540G which considers the triad of the personal circumstances of taxpayer, the 

infringement and the interests of society. 

 That in assessing the appropriate penalty the court is guided by the submissions of 

the taxpayer and the ZIMRA 

 That it agrees with the submission made by PIL that it contributed in its own small 

way to the general economic wellbeing of the country. 

 That it also agrees with the pertinent points raised by the ZIMRA regarding lack of 

full cooperation by PIL as evidenced by the disrespect of the office of the 

Commissioner, the disappearance of the company’s accountant and lack of remorse  

the part of the company’s CEO who appears to condone its accountant’s behaviour  

 That also the VAT liability is only an estimate and chances are that the liability is 

higher than the actual liability and hence it would be unfair in the circumstances to 

impose a penalty of 100% 

 That the financial statements of PIL for 2013 showed the company had only US$6 

million assets and that excessive penalty could force it into liquidation with the 

inevitable attendant economic damage to employees, suppliers and the general 

fortunes of the country. 

 That in the absence of a deliberate intention to evade the payment of VAT and taking 

into account the extent of the principal VAT liability, a penalty of 10% of the 

estimated liability is most appropriate.  

 That PIL failed in overturning the estimated assessment but has succeeded in 

persuading the court to reduce the penalty and hence the appropriate order for costs 

is one where each party bears its own costs. 

Court’s final 

decision 

 The appeal against the estimated principal output VAT liability estimated by the 

Commissioner is dismissed. 

 The principal VAT liability estimated by the Commissioner for each month from 

February 2010 to December 2013 hereby confirmed. 

  PIL to pay additional tax of 10% on the estimated output VAT. 

 The estimated assessments are set aside. 

 The Commissioner to issue output VAT amended estimated assessments reflecting 

the additional tax charge of 10% on each assessment.  

 Each party to bear its own costs 

 

Decision Impact 

Taxpayers should bear in mind that accounting records form the basis of assessments and failure to 

maintain proper books of accounts entices ZIMRA to raise estimated assessments. The records must be 

in English, preserved and retained for a period of at least 6 six years. Taxpayers should also note that 

invoices prescribe after 12 months for purposes of input tax claim. A company is a separate legal entity, 

hence if the Director is involved in some other income generating business this cannot be deemed to be 

the operations of the company in question and so the director has to pay his own tax separate from that 

of the company.  Taxpayers should also know that the powers to review of the Commissioner’s behavior 

known as judicial review resides in formal courts i.e. High Court or Supreme Court and not with the 

Special Courts. When faced with a tax investigation scenario, we recommend that relevant professionals 

are hired for the job and not some other experts who are irrelevant. 

 

3.2 Appeals 

 

Nothing to report on 
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4 Interpretations & Announcement 

4.1 Tax Matrix Analysis of Existing and New Legislation  

4.1.1 Day Old Chicks are both VAT zero rated and exempted 

 
Background 

When new legislation is put in place it has the effect of introducing, amending or repealing the existing 

law. When enacted the law often becomes effective immediately or on a certain future fixed date or even 

back dated. However, it is discouraged to back date a provision if this result in burdening taxpayers. 

Whatever the case may be it is rare to find two or more conflicting statutes in circulation. This can create 

uncertainty and ambiguity which can cause confusion and conflict between taxpayers and the law 

administrators. This undesirable situation currently exists with regard to VAT treatment on supply of day 

old chicks.  

 

Law and Interpretation 

Sometime in 2010 the government gazetted Statutory Instrument (SI) 129 of 2010 which zero rates day 

old chicks with effect from 1 September 2010.  The article also found on the ZIMRA website provides. 

Meanwhile the government gazetted SI 197 of 2012 which has the effect of exempting day old chicks 

from the 1st of January 2013. The main issue of concern is that SI 197 of 2012 did not repeal provisions 

of SI 129 of 2010. Thus the two Statutory Instruments appear concurrently running. The SI 197 of 2012 

inserted day old chicks into the First Schedule to the Value Added Tax (General) Regulations, 2003, but 

did not remove them from the Second Schedule of the same regulations. The day old chicks are now 

contained in both the First Schedule and the Second Schedule. The First Schedule contains a list of exempt 

items, whilst the Second Schedule is a list of zero rated items. This makes the supply of old day chicks 

zero rated and VAT exempt at the same time. This causes confusion since the taxpayers will just use the 

legislation that acts in their favour. SI 197 of 2012 provides as follows: 
 

 “2. The First Schedule to the Value Added Tax (General) Regulations, 2003, published in Statutory Instrument 273 

of 2003, is amended- 

a) In part I by the insertion after item (10) of the items with the following tariff codes- 

“11 Items of live birds and soya meal referred to in paragraph 11 of Part II of this schedule”, and  

b) In Part II by the insertion after paragraph 11 of the following paragraph- 

“12 Items of Live birds and soya meal referred to opposite Commodity Code- 

 

Heading No. Commodity Code Description of Goods 

01.05 0105.1100 

0105.9400 

Fowls of the species Gallus domesticus, weighing not more than 185g 

Other fowls of the species Gallus domesticus 

12.08 1208.1000 Other fowls of the species Gallus domesticus soya meal 

 

Statutory Instrument 197 of 2012 therefore gives provisions that contradict with those of SI 129 of 2010. 

The contra fiscum rule is applied by the courts where an ambiguity arises during the interpretation of 

statutes. This rule is a common law principle stipulating that should a taxing statutory provision reveal 

an ambiguity, the ambiguous provision must be interpreted in a manner that favours (imposes the 

minimum burden on) the taxpayer just as was specified in the case of Badenhorst v CIR 1955 (2) SA 207 

(N) 215. In other words, when a provision of the Act is reasonably capable of two constructions, the court 

will adopt the construction that imposes the smaller burden on the taxpayer. Applying the contra fiscum 

rule, the decision that favours the taxpayer will be to zero-rate the day old chicks. The taxpayer will be 

able to claim input tax from the ZIMRA. Exemption from VAT means that the taxpayer cannot even 

claim input VAT from the ZIMRA.  

 

Decision Impact 



 
 

Page 24 of 29 
 

The law affects suppliers of day old chicks and could result in them suffering huge tax liabilities should 

the tax administrator decides to apply the exemption instead of zero rating provision on day chicks as 

contemplated by SI197. It means if the taxpayer had claimed input tax on purchases related to supply of 

the chicks such claim will be disallowed and refunded to the ZIMRA. In addition penalties and interest 

will also be charged in terms of s 39 of the VAT Act. Taxpayers should lobby with the Ministry of Finance 

and Economic Development in order for it to repeal SI197.  

 

4.1.2 Accounting approach adopted for prepaid expenses 

 

Background 

There has been different interpretations between the ZIMRA and taxpayers regarding tax treatment of 

prepaid expenses. The ZIMRA position has been that the payment for goods or services in advance of the 

period to which the goods or services will be used up does not provide for an immediate deduction of 

expenditure. Its view has been that there should be presently existing pecuniary liability for an 

expenditure to be deducted in terms of s15 (2) (a) of the Income Tax Act. In other words, there must be 

a certain legal liability to pay an amount. This principle is a corollary to the requirement that expenditure 

is not deductible if there is no existing pecuniary liability. Taxpayers on the other hand, have been 

insisting that as long as a payment has been made, expenditure is deemed incurred and deductible in terms 

s 15(2) (a) of the Income Tax Act. The government has made a proposal that seeks to remove this conflict 

and once passed into law prepayments will be deducted in the year in which they relate.  

 

The law and interpretation 

The Finance bill 2018 is proposing to amend s15 (2) (a) of the Income Tax Act to read as follows: 
(2) The deductions allowed shall be— 

(a) expenditure and losses to the extent to which they are incurred for the purposes of trade or in the   production of 

income except  

(i) to the extent to which they are expenditure or losses of a capital nature; 

(ii) expenditure that constitutes prepayment for goods, services or benefits that will be used in any subsequent year 

of assessment (in which event the expenditure will be allowed proportionately over the years of assessment in which 

the goods, or services or benefits are used up” (this part introduced to take effect from 1 January 2018).   

 

Thus with effect from 1 January 2018, prepaid expenditure is matched to the period the underlying income 

relates. For instance, if certain expenditure is incurred in order to produce services which will not be 

supplied in that year of assessment, only that portion of the expenditure which relates to the services 

supplied during that particular year of assessment may be claimed. Its consequence is that only the current 

year portion of the expenditure actually incurred can be deducted in the year of the incurrence and the 

future portion (the prepaid portion) can only be deducted in the applicable year. The expenditure must be 

of a revenue nature and in respect of goods or services to be supplied not during the year of assessment 

or any other benefits but the period to which the expenditure relates extends beyond the year of 

assessment. Taxpayers should therefore match their deductions for the year with the benefits enjoyed in 

that year or with goods or services delivered or used up in that year. The prepaid portion in respect of 

which benefits will only be received or enjoyed in a future year will therefore only be deductible in that 

future year. The new law is thus proposing fair apportionment of expenditure in respect of benefits to 

which it relates.   

 

Previously treatment of prepayments was determined by use of the general deduction formula since there 

was no specific legislative treatment of the expenditure. It was irrelevant whether or not the income to be 

earned from the advance payment was earned in the same year of assessment as the actual payment. This 

allowed taxpayers who prepaid expenses to claim the amount as a deduction in the year in which it was 

paid. New law thus seeks to match the expense paid in advance to the income or benefits that flow 

therefrom in the period in question. The most obvious examples of the type of expenditure that are 

affected are insurance premiums and asset rentals paid in advance. Thus, if a tenant decides to prepay his 

rent for the next five years in order to secure lower rental amounts he or she will not be able to claim the 

rent immediately anymore. This would previously have been allowed as a deduction in the year of 
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assessment in which it was paid. With the new proposed section the deduction is spread over the five year 

period of the rental agreement. In this way, the rental expense is matched against the benefit derived by 

the tenant as a result of him renting the premises. This is how advance payments are treated for accounting 

purposes in terms of the International Financial Reporting Standards (IFRS).  

 

The proposal will put us in line with the South African practice. According to section 23H of the South 

African Income Tax Act where prepayments are made in respect of the deduction formula, should the 

expenditure relates to the supply of goods, then only that expenditure that relates to the goods actually 

supplied in the tax year may be claimed as a deduction. A deduction in respect of services to be rendered 

may only be claimed to the extent that the services are rendered in the tax year concerned. In the case of 

any other benefits, the deduction is limited to the period the benefit is enjoyed.  

 

Decision Impact 

The taxpayers making payments in advance especially those in the construction industry who in practice 

are required to make advance payments to contractors will be affected by the new law and will not be 

able to deduct the prepaid expenses anymore. There will also be fewer adjustments between the 

accounting income and taxable income of a taxpayer and consequently fewer adjustments for deferred 

tax purposes. The new law entails a confirmation to the effect that any prepayments made prior to 1 

January 2018 were tax deductible.   

4.1.3 Tax incentives of exporting manufacturing companies  

 

Background 

Government often provide fiscal incentives to companies as way of influencing certain economic 

behaviour. Thus, the government has provided incentives to exporting manufacturing companies to 

encourage them to produce and become competitive on the international market so as to generate the 

much need foreign currency. There are specific sector export incentives but some are of a generic nature 

and thus granted to exporters in general.  

 

Law and Interpretation 

The Income Tax Act has not provided a definition of a manufacturer but defined the “ process of 

manufacture in paragraph 1(1) of the 4th Schedule to the Income Tax Act for purposes of definition of an 

industrial building as including “the grading, processing and packing of tobacco and “manufacture ”, 

“manufacturer ” and “manufacturing process ” shall be construed accordingly”. A more detailed 

definition of manufacturing process was considered in  Secretary for Inland Revenue v Safranmark (Pty) 

Ltd 1982 (1) SA 113 (A) at 122H, where Miller J in ITC 1247 38 SATC at 32 was quoted with approval: 

“Invariably, in cases in which plant or machinery has been found to have been used in a process of 

manufacture, the result of such process has been the creation of a substance or an article which, although 

it might have contained all the various components from which it evolved in the process of manufacture, 

became upon completion an essentially different entity in its own right”. Meanwhile, s14 (1) of the 

Finance Act (Chapter 23:06) has provided the definition of manufacturing operations as “any process of 

production which substantially changes the original form of, or substantially adds value to, the thing or 

things constituting the product”. Thus a manufacturing process or operation entails the use of machinery 

and through its use a substance or an article is created which although it might have contained all the 

various components from which it evolved in the process of manufacture, became upon completion an 

essentially different entity in its own right. Any person involved in the extraction of something for use in 

the production of a completely different saleable end product can be a manufacturer.  Accordingly, an 

exporting manufacturer is person who engages in a manufacturing and export its products.  

 

Section 14(3) of the Finance Act provides for reduced income tax rates for manufacturing companies that 

exports their goods outside Zimbabwe. It reads follows: “Where a company conducts manufacturing 

operations and, in any year of assessment, the following percentages of its total manufacturing output is 

exported from Zimbabwe— 

(a)  more than 30% but less than 41%; or 
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(b)  more than 41% but less than 51%; or 

(c)  more than 51%; 

the income tax with which the company is chargeable, in respect of so much of its taxable income as, in 

the opinion of the Commissioner, is derived from manufacturing operations conducted in Zimbabwe 

during that year of assessment, shall be at the specified percentage of each United States dollar of the 

taxable income derived from such manufacturing”. The specified rates as contemplated are 20%, 17.5% 

and 15%, respectively. The export threshold should be calculated by quantity or volume rather than 

according to value and the export threshold for each year of assessment is determined independently.  

 

Exporting manufacturing companies also qualifies for incentives available to all exporters. Exported 

supplies on which VAT is chargeable are zero-rated in terms of s10 (1) (a) of the VAT Act. The Reserve 

Bank of Zimbabwe has provided an incentive of 5% of export remittances as a way of promoting 

exportation of locally produced goods. Section 15(2)(gg) of the Income Tax Act provides for a double 

deduction ($2 for every $1 incurred) of export marketing development expenditure. Section 15(2)(gg) 

has provided the definition of export market development expenditure as “expenditure, not being 

expenditure of a capital nature, that is proved to the satisfaction of the Commissioner to have been 

incurred wholly or exclusively for the purpose of seeking opportunities for the export of goods from 

Zimbabwe or of creating or increasing the demand for such exports and, without derogation from the 

generality of the foregoing, includes expenditure for any one or more of the following purposes— 

(i) research into, or the obtaining of information relating to, markets outside Zimbabwe; 

(ii) research into the packaging or presentation of goods for sale outside Zimbabwe; 

(iii) advertising goods outside Zimbabwe or otherwise securing publicity outside Zimbabwe for goods; 

(iv) soliciting business outside Zimbabwe or participating in trade fairs; 

(v) investigating or preparing information, designs, estimates or other material for the purpose of 

submitting tenders for the sale or supply of goods outside Zimbabwe; 

(vi) bringing prospective buyers to Zimbabwe from outside Zimbabwe; 

(vii) providing samples of goods to persons outside Zimbabwe” 

This is revenue nature expenditure incurred in the marketing and market research or any other activity 

that makes it possible for smooth exportation of products and gaining of market share. 

 

Decision Impact 

Manufacturing companies are thus able to benefit from increasing their exports but strict adherence to the 

definition of manufacturing is important because not all operations not involving the use of machinery 

constitutes manufacturing.  

 

4.1.4 Clothing employees a critical tax issue 

 

Background 

Employers endeavor to remunerate their employees in a way that motivates them to work. They often do 

this by giving their employees employment benefits over and above their salaries. Fringe benefits may 

include board, occupation of quarters, use of furniture or motor vehicle, an allowance, cellphone, security 

services, fuel coupons, school fees, passage benefit, medical cover, holiday allowance, entertainment, 

clothing benefit etc.  

Law and Interpretation 

A fringe benefit is defined in s8(1) (f) of the Income Tax Act [Chapter 23:06] as “an amount equal to the 

value of an advantage or benefit in respect of employment, service, office or other gainful occupation or 

in connection with the taking up or termination of employment, service, office or other gainful 

occupation”. It has an element of personal enjoyment on the part of an employee. Van Dorsten in his 

book “Revenue and Phrases Judicially Considered” states that a fringe benefit is “something that has 

served an employee from taking out of his pocket”. Section 8(1)(f) excludes a benefit “in so far as it is 

not consumed, occupied, used or enjoyed, as the case may be, for the purpose of the business transactions 

of the employer..” .  

 



 
 

Page 27 of 29 
 

Clothing whether in the form of goods or allowance granted to an employee by an employer may also 

constitutes fringe benefit. The Collins English Dictionary provides a definition of clothes as the things 

that people wear, such as shirts, coats, trousers, and dresses. Organisations may distinguish themselves 

through the use of distinct uniforms which may also be used as a marketing tool. This gives rise to tax 

matters in relation to clothing given by the employer to the employees, since this may give rise to a 

taxable benefit. Some employers give employees allowances to cater for their own clothing or rather they 

just give them uniforms to wear. In the case that an employee enjoys a clothing allowance which the 

organisation has no control over, this amount then becomes taxable in the eyes of the law since it is being 

used as the employee sees fit and not for the purpose employer’s business. However the cost of uniforms 

which are required to be worn during employment or as a condition of duty in terms of the Collective 

Bargaining Agreement (CBA) or company policy is exempt from tax. For instance, if it is a requirement 

of the occupation that the employees should wear protective clothing, then that clothing is not taxable 

since it is a uniform required for the job. There are also special instances where an employee is given 

ownership of a uniform which is mandatory for employment’s sake, but the cleaning and laundry 

expenses are borne by the employer. A taxable benefit arises in relation to these cleaning and laundry 

expenses being paid for by the company but the clothing allowance is exempt.  

 

The clothing given to employees by the employer also give rise to the issue of income tax deductibility. 

Employers may want to deduct the expenditure on employees’ clothing against their gross incomes 

arguing that they fall within the "production of income” clause contained in s 15 (2) (a) of the Income 

Tax Act [Chapter 23:06]. In the case of J Wray and Nephew Limited v The Commissioner of General 

Consumption Tax, 1998, the taxpayer carried on its sole business as blenders, bottlers and distributors of 

fine rums, spirits and wines. The taxpayer was obliged by the contract of service to provide uniforms to 

specified employees, but the issue then arose when it claimed input tax in relation to the cost incurred in 

providing those uniforms. It was held that uniforms which are not protective clothing cannot be said to 

be goods required wholly or mainly for the purpose of making taxable supplies. There must be a direct 

purposive link between the goods and the making of taxable supplies. This simply means that in order to 

be deductible whether for income tax and VAT purposes, the clothing should be of a specialised nature 

(for instance safety boots and helmets purchased by a construction company); or a uniform. Such clothing 

must be distinguishable from regular clothes (for example overalls with the name of the firm embroidered 

thereon). The controversial uniforms are those that resemble ordinary clothing which can sometimes be 

allowable as a deduction if they contain embroidered logos of the company. To a certain extent the 

provision of uniforms to employees can be viewed as sponsorship but it can only be deductible if it has 

direct connection with the taxpayer’s production of income. The connection can be reflected by the fact 

that the business is only being promoted by incurring such cost. The sponsorship is however only 

deductible if it is deemed to be of a revenue nature (used for advertising or market research) but not of 

capital nature (used to create goodwill). In the case of Shell Rhodesia (Pvt) Limited v COT., J.273 (I.T.C. 

1129, 31 S.A.T.C. 144) the taxpayer awarded bursaries to Rhodesian citizens and also paid 100 pounds to 

the Rhodesian College of Music to enable the college to assist its students. The taxpayer sought to deduct 

the amounts as advertising expenditure incurred for the purpose of trade. The expenditure was disallowed 

as a deduction since it was deemed to be of a capital nature because the expenditure was mainly to build 

up goodwill and not to immediately increase sales. Promotional clothing can be regarded as capital nature 

sponsorship since it does not result in direct increase of sales but just build the image of the company to 

the various stakeholders like the employees and customers.  

Decision Impact  

Taxpayers should be aware of the complexities that arise as a result of clothing their employees. They 

should know when to and not to deem taxable benefit on clothing in order to avoid conflict with the 

ZIMRA. Mandatory uniforms required for employment’s sake are thus exempt from tax. Also, deducting 

clothing expenditure not incurred in the production of income has income tax ramifications. Taxpayers 

can reduce conflict with ZIMRA by establishing a clothing policy and have it approved by ZIMRA. 

 

 



 
 

Page 28 of 29 
 

4.2 Announcements 

4.2.1 Again it surpasses its revenue collection budget 

 

Background  

The Zimbabwe Revenue Authority (ZIMRA) has finally made a huge comeback after a long time of 

struggle. It has been four years since ZIMRA has made a record-breaking revenue performance, it has 

exceeded its 2017 gross annual performance by 17% while net collections after deducting refunds were 

surpassed by 10%. An article on the ZIMRA website stressed that the actual gross revenue collections 

were US$3.978 billion for the year while net collections were US$3.75 billion, which surpassed the target 

of US$3.4 billion by US$350 million. ZIMRA collected a net surplus of US$350 million reducing the 

projected fiscal deficit of US$400 million by 87.5%. Revenue collections for the fourth quarter of 2017 

amounted to US$1.159 billion surpassing a quarterly target of US$880 million resulting in a positive 

variance of 32%. It seems like 2017 has been a fruitful year for the revenue authority compared to 2016, 

because in 2016 collections during the period were US$893 million, but the revenue growth for the fourth 

quarter of 2017 was 30%. December 2017, collections stood at US$473 million surpassing a target of 

US$342 million by 38%. The Authority’s revenue collections grew by 35% from US$350 million 

collected in 2016 for the month of December. ZIMRA’s acting Commissioner General Mr. Happias 

Kuzvinzwa gave all thanks to the nation’s valued clients, stakeholders, ZIMRA management and staff 

for this breakthrough in 2017 revenue performance. In his speech he stated the following: 

“I want to assure the nation that despite the challenges that we faced over the year, the Authority is still 

on solid ground. Business continuity strategies are solidly in place and going forward nothing will fall 

between our fingers because of our continuity strategies. “As we move into 2018, we will upscale and 

redouble our efforts to surpass the US$4.3 billion target, which is an increase of 26.47% from the 2017 

revenue target. ZIMRA has already planned a response through novel and robust strategies to enhance 

revenue collections in the New Year under the theme, “Total Citizen Involvement in Paying Taxes in full 

and on time”, he said.  

 

Decision Impact 

This 2017 revenue performance of the ZIMRA is a great achievement. It is however necessary for the 

Revenue Authority to keep on implementing new strategies that can help it to stay afloat and remain on 

top of the game revenue wise. It has to ensure its effectiveness by fixing technical challenges that affect 

its various stakeholders such as the current one of ASYCUDA blacking out and inconveniencing clients. 

There have however been certain question marks raised in relation to the revenue performance of ZIMRA 

basing on the ease with which they publish their revenue statistics. It does not take ZIMRA much time to 

publish their revenue statistics, which makes people to raise eyebrows and start wondering whether it 

could be that their accounting system is that effective or otherwise. 
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5 Disclaimer Clause 
 

 The information contained in this MTU is for general guidance only and is not intended as a substitute for specific advice 

in considering the tax effects of particular transactions. Whilst a lot of care has been taken in the compilation of the 

information and opinions contained in this publication, no liability is accepted for the consequences of any inaccuracies 

contained in this guide. The information does not constitute a legal advice nor can it be relied on in any dispute with the tax 

authorities and shall not constitute any legal or tax opinion in this or any jurisdiction.   

 

 The analysis contained in this MTU is based on the current legal framework which is subject to change and Tax Matrix 

(Pvt) Ltd or its employees assume no obligation to update or otherwise revise the materials contained in this or any of its 

MTUs. In making their considerations, recipients or people with access to the MTU are advised to make their own 

independent assessments, and, in this regard, to consult Tax Matrix or their own professional advisors before taking any 

action. The information and opinions contained in this MTU is valid as at the date of uploading on the website, preparation 

or compilation, any of its contents may be subject to change without notice.  

 

 The information contained and opinions contained in this MTU are for the purpose of general information (“the purpose”) 

and for no other purpose.  The company disclaims any responsibility for the use of the information contained herein for a 

different purpose or context. 

 

 The information contained and opinions contained herein must not be copied, published, reproduced or distributed in whole 

or in part to others at any time by the recipients. Tax Matrix (Pvt) Ltd retains all intellectual copyright information contained 

and opinions contained in this MTU.  Recipients should seek the written permission of the company before distributing 

copies of information and opinions contained in the MTU to third parties 
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