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1. About us 
 

1.1. Introduction 
 

I have the honour to present to you our July 2016 Monthly Tax Update (MTU) which is designed to keep 

you informed of latest tax issues and to bring value to your business and/or your carrier prospects.  

 

Through MTUs, Tax Matrix (Pvt) Ltd analyses the tax developments to ensure that you, as our most 

valued client, are kept abreast of changes in the tax world. Also it is our major concern to keep you 

updated with information that includes changes tax and other related laws, courts decisions, 

announcements and interpretations that bring relevancy to your business environment.  In our MTUs we 

also analyse the new and existent rules and regulations. This analysis will help you to identify some of 

the pitfall that can be avoided in your business or practice.   

 

In summary our MTUs are meant to help you to: 

 

 Identify new tax planning opportunities. 

 Keep you updated with all changes in the tax world. 

 Keep you aware of current ZIMRA interpretations. 

 Recognize common pitfalls many taxpayers could avoid. 

 Minimize compliance errors and offer practical and effective tax solutions. 

 

In this MTU we summarises the pension bill, on the upcoming midterm budget (the penalty loading 

model, VAT withholding tax etc) and a synthesized explanation of garnish order among other issues. We 

also analyse the tax developments to ensure that you, as our most valued client, are kept abreast of 

changes in the tax world.  

 

 

Yours faithfully 

 

Marvellous Tapera  

Managing Director- Tax Matrix (Pvt) Ltd 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Page 3 of 32 
 

1.2 Disclaimer 
 

The information contained in this MTU is for general guidance only and is not intended as a substitute 

for specific advice in considering the tax effects of particular transactions. Whilst a lot of care has been 

taken in the compilation of the information and opinions contained in this publication, no liability is 

accepted for the consequences of any inaccuracies contained in this guide. The information does not 

constitute a legal advice nor can it be relied on in any dispute with the tax authorities and shall not 

constitute any legal or tax opinion in this or any jurisdiction.   

 

The analysis contained in this MTU is based on the current legal framework which is subject to change 

and Tax Matrix (Pvt) Ltd or its employees assume no obligation to update or otherwise revise the 

materials contained in this or any of its MTUs. In making their considerations, recipients or people with 

access to the MTU are advised to make their own independent assessments, and, in this regard, to consult 

Tax Matrix or their own professional advisors before taking any action. The information and opinions 

contained in this MTU is valid as at the date of uploading on the website, preparation or compilation, any 

of its contents may be subject to change without notice.  

 

The information contained and opinions contained in this MTU are for the purpose of general 

information (“the purpose”) and for no other purpose.  The company disclaims any responsibility for the 

use of the information contained herein for a different purpose or context. 

 

The information contained and opinions contained herein must not be copied, published, reproduced or 

distributed in whole or in part to others at any time by the recipients. Tax Matrix (Pvt) Ltd retains all 

intellectual copyright information contained and opinions contained in this MTU.  Recipients should 

seek the written permission of the company before distributing copies of information and opinions 

contained in the MTU to third parties. 
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1.3 Tax Matrix news and developments 

  
1.3.1 Tax Matrix’s new office and telephone numbers 

We are proud to inform you that Tax Matrix (Pvt) Limited has relocated to No 46 Van Praagh Avenue 

Milton Park Harare Zimbabwe. Our new telephone lines are +263 4 252816 or +263 4 252850. Our 

new office is in line with our in-house module based courses strategy and our on-going internship 

programme as it provides more space to undertake these services.  
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1.3.2 Tax Matrix Publications 

We are proud to inform you that we have the following books in stock which you can buy at our offices 

at No 46 Van Praagh Avenue Milton Park Harare. We deliver through DHL and Swift to those who are 

outside Harare upon you paying the delivery charges.   

 

                                  
 

                                                                          

                                 . 

 

 

For orders please contact Roseline on +263 775 911 538 or +263 4 252816 or +263 252850 visit us at 

our offices No 46 Van Praagh Avenue Milton Park Harare Zimbabwe. 

 

 

 

 

 

 

 

 

 

 

 

$ 14 (Exc 

VAT) 

$30 (Excl 

VAT) 

$35 (Excl 

VAT) 

$ 60 (Excl 

VAT) 
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1.3.3 Module Based Courses (MBC)  
 

Are you a young entrepreneur, a manager, a lawyer, a doctor, an independent practitioner or self-

employed, tax consultant, finance or human personnel, etc. and wishing to upgrade your tax knowledge 

or enhance your tax compliance? Join Matrix Module Based Academy short courses today. 

 

Our short courses are held fortnightly on Fridays at our offices starting at 1.30 pm and ending at 4.30 pm 

(Zimbabwean time). The investment is only US$40 per session. Every session has 3 hours CPD points.   

 

Course 

no 

Course Course content Date 

1.  Introduction to VAT  This course deals with the underlying VAT principles 

such as the time and value of general types of supplies. 

Explains the various types of supplies (exempt, standard 

and zero rated supplies) including deemed supplies. The 

law regarding VAT input tax claim are also discussed as 

well as other day to day-to-day VAT matters. 

15 July  

 

2.  Advanced VAT 

matters. 

This session deals with advanced principles covering 

VAT on imported services, sale of going concern, VAT 

deferments, adjustments and compliance matters. 

29 July  

3.  Withholding Taxes on 

payments to foreign 

service providers 

The onerous administrative matters and principles of 

withholding tax on foreign service providers constitute 

the core of this session. Discussed also are the reliefs 

obtainable under DTA. 

19 August 

4.  Withholding  tax on 

local transactions and 

tenders 

Withholding tax on local contracts is a topical issue and 

in this session we discuss the law relating to this matter 

and advice on practical considerations of managing 

withholding taxes. We also discuss other local 

withholding tax matters such as capital gains, 

withholding tax, resident tax on interest, resident tax on 

dividend among other matters.  

2 September 

5.  Transfer pricing- 

Introduction 

Transfer pricing legislation was enhanced early this year 

with the introduction of transfer price methods. In this 

session we introduce the legislation and discuss the 

various transfer price methods. 

16 September 

6.  Transfer pricing This session is a follow up on the previous course but 

focusses on advanced transfer pricing principles. We 

discuss the arm’s length, intragroup services, 

documentation and the penalty regime for non-

compliance with the arm’s length among other matters. 

The course is meant to prepare you for next year’s 

ZIMRA audits on transfer pricing. 

30 September 
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2. Legislation 

 
2.1     Acts 
 

Nothing to report  

 

2.2      Statutory Instruments 

 
Nothing to report  

 

2.3      Bill Watch 
 

2.3.1 Summary of the Pensions and Provident Funds bill, 2015 
 

Background 
 

The government of Zimbabwe is in the process of revamping and aligning the legislation for it to be 

compactible for the modern trends so as to meet the legislation with the international best practices. This 

ensures that there is synchronisation between or among legislations. Some of the legislations which are 

being worked on are the land commission bill, income tax bill, social economic zones and insurance 

legislation which is currently in circulation. In this issue we discuss the first draft of the pensions and 

provident fund bill of 2015. The bill focuses on issues which includes corporate governance, legal and 

regulatory framework and prudential standards, empowering the regulator to effectively supervise the 

sector. The amendment of the Pensions and Provident Bill aims to provide for the Zimbabwe Pension 

Commission guidance on how to register, regulate and supervise fund administrators. In addition to that, 

the bill seeks to issue guidelines, directives and statements of prudent norms for the proper management 

and operation of funds. The Bill repeals the Pension and Provident Funds Act [Chapter 24:09] and 

amends the Pension and Provident Funds Act [Chapter 24:30] 

 

Key aspects of the bill  

Aspects  New bill  Old Bill  Commentary  

Duties of the 

Commission 

In addition to current functions the 

Commissioner to undertake the 

following roles 

 Accredit actuaries 

 Register, regulate and supervise 

fund administrators; 

 Issue guidelines, directives and 

statements of prudent norms for 

the proper management and 

operation of funds. 
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Registration 

of fund 

 

 

Any person who wishes to apply for 

the provisional registration of a 

fund shall submit to the 

Commission an application for 

registration in the prescribed form 

which shall specify name, address 

of the applicant and the address 

where fund will be managed. 

 

Requirements not 

specified for 

registration not 

clearly specified. 

However, 

clearance in order 

to register 

required from 
ZIMRA. 

We feel clearance with 

ZIMRA especially for 

directors is important to 

ensure persons managing the 

fund of upright standing and 

do not have past tax debts.. 

 

Effect of 

registration of 

fund 

 

The new draft goes on empowering 

the provisional registered fund by 

allowing it to become a body 

corporate capable, in its registered 

name, of suing and being sued and 

of doing everything necessary or 

incidental to the exercise of its 

powers on the performance of its 

functions under its rules 

The old bill 

empowers the 

final registered 

fund by allowing 

it to become a 

body corporate 

capable 

immediately and 

to sue and to be 

sued 

The provisional period is 

necessary to assess the 

ability of the fund to 

registration requirements 

and its good move.  

Liquidation of 

registered 

fund 

The Commission shall liquidate the 

registered funds at its reasoning 

within 45 days of receiving 

application from the applicant. 

The Commission 

shall liquidate the 

registered funds 

at its reasoning 

within 15 days of 

receiving 

application from 

the applicant 

 

 

Termination 

of service 

A registered fund has the right to 

terminate the services of any of its 

service providers on providing such 

notice in terms of any contractual 

and other agreements between the 

fund and its service provider. Can 

transfer administration, 

accounting services from one 

service provider to another 

within a period of 2 months  
 

No regulations 

were made in 

relation to 

termination of 

service. 

 

Appointment 

of inspectors 

For the purpose of assisting the 

Commission in carrying out its 

duties, the Commission may 

appoint inspectors. 

The Commission 

carried its duties 

by its self. 

 



 

Page 9 of 32 
 

Currency 

conversion 

Section 47 (i) clarify the acceptance 

use of US dollars as a legal tender 

as of 1st February 2009. Also the 

Bill goes on within this IPEC based 

discretion theme to provide for 

calculation methods used by 

insurance companies with respect to 

the prevailing currency conversion. 

Only 

Zimbabwean 

dollar was 

acceptance as a 

legal tender.  

 

 

Annual report Within 3 months after the end of 

financial statement the auditors and 

inspectors submit to the 

Commission audited financial 

statements. The Commissioner will 

make them available whenever they 

are required. 

The 

Commissioner 

shall submit to 

the Minister a 

report on pension 

and provident 

fund business at 

the end of each 

year 

 

Regulations 

 

In the new draft, the Minister of 

finance shall annually review the 

basic pension and retirement 

pension mounts. Also shall prepare 

reports at the end of 5 years of 

operation and present it to the 

parliament. 

The Minister of 

finance shall 

annually publish 

a comprehensive 

report of pension 

and provident 

fund.  

 

 

What is the Impact of the decision on your business or practice? 

 Since the establishment of the Pension and Provident Fund Act long back in 2006 no changes were 

made to effect the current economic changes. Hence there is need not only to synchronize the Acts, 

but to also revamp them such that they conform to the international standards and the best practices 

governing regulation and supervision of the pension sector. The adequacy of the regulatory 

framework is a requisite for maintaining fair, safe and stability in insurance and pension sectors for 

the benefit and protection of the interests of policyholders. As well as contributing to the stability of 

the financial system.  

 The absence of actuarial expertise at IPEC and an absence of national actuarial oversight of high 

standards actuarial valuations can be haphazard, incomparable and misleading and we recommend 

that IPEC should have actuaries who will able to check on the soundness of funds.  

  The bill might be welcome by the public if more clarity is disclosed in the issue of public funds.  

 Our concern though is that the Commission does not have independence to work without interference 

from the Minister and the President.  

 The bill will increase efficiency in this sector provided that the board may use a reasonable 

alternative in managing the fund. 

 The Commission will need to take the registration of funds exercise timeously to enable allocation 

and distribution of assets and liabilities of the fund in the event of dissolution of the registered fund. 

 

 

 



 

Page 10 of 32 
 

3 Court cases & Appeals 
 

3.1  Court cases 
 

3.1.1 VAT due on the travelling agent’s “discount” 

Case T (PVT) LTD Vs. the Commissioner General of ZIMRA (15-HH-285) 

Summary  T (Pvt) Ltd is a travelling agent that provided booking and query resolutions 

services between the passengers and the airlines.  

 ZIMRA audit revealed that T (Pvt) Ltd was paying VAT on commission earned 

from the sale of domestic tickets and this was being paid in the local currency 

(Zimbabwean dollar) despite it receiving commission in foreign currency. 

 ZIMRA argued that T (Pvt) Ltd was supposed to pay VAT in the currency it 

received its income. 

 T (Pvt) Ltd did not charge VAT on income earned from sale of foreign tickets, 

arguing that the consideration it received from IATA was discount and not Vatable 

 ZIMRA argued that the income was a commission and subject to VAT. 

Jurisdiction  High Court of Zimbabwe Harare 16 and 17 September 2014 and 25 March 2015 

Decision • That any payment by the airline to T (Pvt) Ltd was subject to Value Added Tax. 

• That the income paid to it by the airlines constituted commissions not discounts. 

• That T (Pvt) Ltd earned the commissions in United States dollars and therefore 

was supposed to remit VAT in United States dollars. 

• That the penalty on the principal not set aside, taxpayer did not appeal against it. 

• That the demand for compensation of cost by ZIMRA granted, taxpayer’s 

appeal was frivolous 

 

What were the issues? 

1. Whether the payment by T (Pvt) Ltd of the sum of ZW$5 555 015.26 , which amount was admittedly 

received, retained and not returned did not discharge any liability of T (Pvt) Ltd to ZIMRA 

2. Whether VAT on sale of domestic tickets was due in Zimbabwe currency and not in foreign currency 

3. Whether the amount sought to be taxed by ZIMRA as VAT was received by T (Pvt) Ltd for the 

supply of goods and services 

4. Whether T (Pvt) Ltd received any commission or a discount in respect of the purchase price payable 

by its principal (the airliner) 

5. Whether such amount was received for a service rendered by T (Pvt) Ltd. 

6. Whether the principles laid down in CSARS v Cape Consumers applied and thus confirmed that there 

was no VAT payable in respect of the discount 

7. Whether in terms of a direction from the Reserve Bank VAT was payable on the full amount of the 

discount or a lesser amount 

8. Whether the amount received by T (Pvt) Ltd was from a source within Zimbabwe 

9. Whether T (Pvt) Ltd acted as an agent of the airlines concerned or on behalf of its own customer 

10. Whether T (Pvt) Ltd received any amount in respect of services, in furtherance of a trade 

11. Whether the penalty imposed was fair and reasonable in all the applicable circumstances. 

What were the facts?  

 T (Pvt) Ltd was duly incorporated in Zimbabwe, carrying on the business of a travel agent in Harare. 

It interacted on a daily basis with three major players in the international flight business, namely the 

passengers, the airlines and the International Air Transport Association (IATA). 
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 IATA is an international trade association of the world’s airlines, which inter alia facilitates the issue 

of tickets by airlines and their payment. T (Pvt) Ltd was a member of ITA. 

 The passenger interacted with the airline and IATA through the company. The company assisted 

passengers in the selection of a suitable airline that was compatible with the passenger needs on cost, 

class and convenience. It booked the seat, received payment for the airfare and issued the ticket to 

the passenger as well as handling passenger complaints. For these services the company charged the 

passenger a fee that was based on the rates stipulated in the Esther guidelines on domestic, regional 

and international routes. The service fee was liable for VAT, which it remitted to ZIMRA. 

 IATA operated the central reservation system which captured the price of the airfare. The airfare was 

the aggregate of the amount charged by the airline for the flight, airport taxes, fuel surcharges and 

departure taxes charged by governments and civil aviation authorities. The airfare was fixed by the 

airline. IATA, through the Billing and Settlement Plan also known as the Bank Settlement Plan, 

every two weeks, running from the 1st -15th and 16th to the end of the month, generated gross 

billing schedules that it dispatched to the company. The amounts were in USD. The statement also 

showed the gross ticket sales, taxes charged and the “commission” due to the company. The 

reconciliation on each breakdown indicated the “total commission” amount due to the company. 

 The company deposited the airfare paid by the passenger into a transitory bank account housed in a 

local bank for the benefit of the airlines. The account was in the name of the company. The company 

could not withdraw any funds from the account and was also beyond the reach of the RBZ. 

 The financial statements of T (Pvt) Ltd for the years 2004, 2005 and 2006 compiled by a firm of 

chartered accountants, consistently reported “sales commission” under the headline of “Commission 

Income” and T (Pvt) Ltd also reported in its communications to ZIMRA the amounts as  “foreign 

commissions”.  

 T (Pvt) Ltd did not dispute paying VAT on commission earned from the sale of domestic tickets.  

 ZIMRA conducted a tax audit which revealed that T (Pvt) Ltd was paying VAT in local currency on 

commissions earned on the sale of tickets on domestic flights but it was not paying any VAT on 

commissions earned on international flights purporting that this was discount from the airliners.  

 The purported discount was the difference between the full purchase price paid by the passenger and 

the amount charged to the company by the airline inclusive of government and civil authority 

charges, levies and taxes. 

 The company was then issued with an assessment for the calendar years 2006, 2007 and 2008 for the 

unpaid VAT. T (Pvt) Ltd objected to the assessment which ZIMRA disallowed but reduced the 

penalty level to 40% of the principal amount. Hence the current appeal. 

Whether income constituted commission or discount  

 

What were the arguments? 

 

The Taxpayer 

 That the onus to prove that it provided a service to the airlines was on ZIMRA. 

 That it did not supply any service to the airlines but merely acted as an agent for the passengers.   

 That the payment received for international flights was discounts and not subject to VAT. 

 That the full amount paid by the passenger was deposited into the transitory account for the benefit 

of the airline. 

  That it paid VAT on domestic commission in Zimbabwean dollars because the exchange  

controls authorities refused to authorise payment of VAT in foreign currency.  

 That according to R v Lethaby a discount was a reduction of the normal retail price availed to a 

trader by the supplier of goods or services. 

 That the money paid by the passenger belonged to the airline and that it did not supply any 

service to the airlines but merely acted as an agent for the passengers.   

 That 3 conjunctive elements must be fulfilled before it could be found liable for VAT, namely (1) 

whether it provided a service to the foreign airlines (2) whether it charged the airlines for the service 

and (3) whether the airlines paid for the service. 
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 That in regards to the first element, that it provided a service to the passengers and not to the airlines.  

The Commissioner General 

 

 That its tax audit was correct. 

 That the purported “discounts” were in fact commissions and that in its dealings with the company’s 

officials, the income was referred to as commission.  

 That the MD also referred to the income as commission when an assessment was issued, although 

her major concern at that time was the refusal by the exchange control authorities to authorise 

payment of VAT in foreign currency.  

 That it was only in the objection that the term discount was raised for the first time and disputed that 

the commission could be transmuted to discounts. 

 That the managing director gave false evidence on how the discount was received. 

 That its investigation was supported by the documents that were given to it by the company. 

 That discount is “an allowance or a concession or a reduction of the price by the seller to the 

buyer.”  

 That the definition of commission refers to “a fee or percentage allowed to a sales representative or 

an agent for services rendered; noun or fee paid based on a percentage of the sale made; mutually 

agreed upon or fixed by custom or law, fee accruing to an agent broker.” 

 That that in terms of s 10 (2) (a) (ii) of the Value Added Tax Act, the airfare paid by a passenger for 

a flight from Zimbabwe to a foreign destination was zero rated for VAT while any payment by the 

airline to the company was subject to VAT as it was neither exempted nor zero rated.  

 That the MD gave contradicting statements when she cited that only the discounted total was 

remitted to the airline while it was retained by the company. 

 That the rendered service to the airline of sourcing passengers, receiving payments, selling, 

processing and issuing tickets to the passengers means service rendered. 

 That any payment by the airline to the company was subject to Value Added Tax. 

What were the legislations or judicial precedents considered?  

 

 Legislation considered 
 

Fiscal Appeals Court Act [Chapter 23:05], s 10 

Value Added Tax Act [Chapter 23:12], s 6, s 10, s 37, s 38, s 69 

In terms of s 6(1)(a) as read with s 6(2)(a) of the Value Added Tax Act [Chapter 23:12], VAT is paid by a 

registered operator for the supply of good or services made by him on or after 1st January 2004 in the 

course or in furtherance of his trade. In terms of s 10(2) (a) (ii) of the Act, the airfare paid by a 

passenger for a flight from Zimbabwe to a foreign destination was zero rated for VAT, while any 

payment by the airline to the appellant was subject to value added tax as it was neither exempted nor 

zero rated. 

Section 69 (1) reads: 

“(1) Any price charged by any registered operator in respect of any taxable supply of goods or services 

shall for the purposes of this Act be deemed to include any tax payable in terms of paragraph (a) of 

subsection (1) of section six in respect of such supply, whether or not the registered operator has 

included tax in such price.” 

 

Cases Considered 

 CIR v SA Mutual Unit Trust Management Co Ltd 1990 (4) SA 529 (A) 

 CSARS v Cape Consumers (Pty) Ltd 1999 (4) SA 1213 (C) 

 Liquidator Pretoria Hotels Ltd v Commissioner for Inland Revenue 1929 TPD 946 

 R v Lethaby 1925 SR 61 

 SARS v Pretoria East Motors (Pty) Ltd (291/12) [2014] ZASCA 91 

dps://ZS@2305/#10
dps://ZS@2312/#6
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What is the Court`s reasoning and decision? 

 That issues 3 to 10 will all be resolved by the determination of whether the income earned was a 

commission or a discount.  

 That the submission by counsel were confined to whether the amounts assessed for VAT by ZIMRA 

constituted discounts or commissions in the hands of the appellant 

 That instead s37 of the VAT Act casts the onus on the taxpayer to show that it did not supply a 

service to the airline and not for ZIMRA to prove otherwise. 

 That therefore the burden of proof is on the company to show on a balance of probabilities that it 

received a discount rather than a commission from the airlines. 

 That discount was distinct from commission and that Russell J in R v Lethaby 1925 SR 61 at 63 

recognised that the word “discount” may suggest a different idea from the word “commission”.  

 That a commission would attract VAT while a discount would not do so.  

 That the word “discount” is defined in the Shorter Oxford English Dictionary as follows: 

“An abatement or deduction from the amount or from the gross reckoning of anything; 2. 

Commerce: a. a deduction made for payment before it is due or for prompt payment of a bill or 

account; any deduction or abatement from the nominal value or price; to reckon as an abatement or 

reduction from a sum due; to deduct from”. 

 That an online Free Dictionary.com by Farlax 2015 defines discount as: 

“a deduction from the usual cost of something; synonyms: reduction, deduction, markdown, price 

cut, lower price, cut price, concessionary price, rebate, and take off”. 

 That on the other hand commission is defined In the Shorter Oxford English Dictionary as:“ A pro 

rata remuneration for work done as an agent.” 

 That in the on line Free Dictionary.com by Farlax 2015 commission is defined as follows: 

“4. A fee or percentage allowed to a sales representative or an agent for services rendered; noun: 1. 

a fee paid based on a percentage of the sale made; mutually agreed upon or fixed by custom or law, 

fee accruing to an agent broker” 

 That a discount represents a reduction in the normal price of goods or services provided by a 

supplier to a customer while a commission is a fee based on a percentage of the sale made 

through mutual agreement or fixed by custom or law that accrues to an agent or a broker  

 That in order to ascertain what constitute VAT reference should made to s 6 of the VAT Act.  

 That  according s 6 (1) (a) as read with s 6 (2) (a) of the VAT is payable by registered operator 

for the supply of goods or services made by him/her on or after 1st January 2004 in the course 

or in furtherance of his/her trade. 

 That is was common ground that the taxpayer was registered operator and that the transactions that 

attracted VAT took place after 1 January 2004, and that the payments were undertaken in the course 

or in furtherance of the taxpayer’s business of travel agency.  

 That the basic issue for determination is therefore whether or not the T (Pvt) Ltd supplied a service to 

the airlines.  

Whether the T (Pvt) Ltd provided a service to the foreign airlines 

 

What were the arguments? 

 

The Taxpayer 

 That 3 conjunctive elements must be fulfilled before it could be found liable for VAT, namely (1) 

whether it provided a service to the foreign airlines (2) whether it charged the airlines for the service 

and (3) whether the airlines paid for the service. 

 That it provided a service to the passengers and not to the airlines 

The Commissioner General 
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 That T (Pvt) Ltd also supplied a service to the airlines that were chosen by the passengers.  

 

 

What is the Court`s reasoning and decision? 

 That the basic issue for determination is whether or not the taxpayer supplied a service to the airlines.  

 That the terms service and supply are defined in the Act as follows: 

“services” means anything done or to be done, including the granting, assignment, cession or 

surrender of any right or the making available of any facility or advantage, but excludes the 

supply of goods, money or any stamp, as contemplated in paragraph (c) of the definition of 

“goods”; 

“supply” includes all forms of supply, irrespective of where the  supply is affected, and any 

derivative of “supply” shall be construed accordingly;  

 That the purchasing of tickets by T (Pvt) Ltd on behalf of the passenger from the chosen airline 

through the central reservation system constitutes “anything done” for the airline and that it availed a 

monetary advantage to the airline.  

 That these positive deeds of the taxpayer thus constitute a service.  

 That the Shorter Oxford English Dictionary defines the word supply inter alia as “the action of 

supplying or condition of being supplied; the act of making up a deficiency, or of fulfilling a want or 

demand, to furnish with and to provide”. Supply thus carries a variety of meanings.  

 That the company rendered service to the airline by sourcing passengers, receiving payment,  

selling, processing and issuing tickets to the passengers then remitted the fares to the airline 

which constituted “service” and “supply” and therefore it provided a service to the airlines.  

Whether the T (Pvt) charged the airlines for the service  

 

What is the Court`s reasoning and decision? 

 That T (Pvt) Ltd did charge the airlines for the service because its notice of appeal revealed the 

existence of a contractual arrangement between itself and the airlines which incorporated a payment 

formula and that the charges of the taxpayer were embedded in that contractual arrangement.  

 That the MD of the taxpayer equated the charge to between 0% and 1% and that a calculation of the 

amount due to the taxpayer from the gross billing schedule of 1st -15th January 2006 reveals a cost 

to gross charge of just in excess of 6%.  

 That the title of the IATA gross billing schedules discloses the nature of the relationship between the 

taxpayer and the airline as that of agent and principal 

 That it does not matter the name the taxpayer may fix to the money paid by the passenger to the 

airline, all the experts in the know ranging from the taxpayer’s senior management, auditors and tax 

advisers to IATA’s Bank Settlement Plan all treated the amounts in issue as commissions.  

 That payment was made by the airline to the T (Pvt Ltd for the services rendered.   

 That the amounts credited to the taxpayer were like collection commission earned by legal 

practitioners and estate agents for collecting debts and its incorrect to call them collection discounts 

 That Tindall J in Liquidator Pretoria Hotels Ltd v Commissioner for Inland Revenue 1929 TPD 946 

at 951 defined the term commission as follows: 

 “The words “selling commission” can only mean a commission earned for selling, and that implies a 

relationship of principal and agent between the seller and the agent.” 

 That the only conceivable reason why the taxpayer earned commission consistently from the airlines 

over the years in question was because it was an agent of those airlines.  

 That the facts and principles set out by Davis J in Commissioner for the South African Revenue 

Services v Cape Consumers (Pty) Ltd 1999 (4) SA 1213 (C) are distinguishable from the present case 

and in that case the taxpayer, a mutual buying organisation, received discounts for the benefit of 

buyers and not for its own benefit and hence no income was received by it 
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 That in the present case, the taxpayer received commissions for its own benefit and that also the 

IATA Bank Settlement Plan schedules demonstrate that income accrued to the taxpayer.  

 That not only did the T (Pvt) Ltd interpose as the buyer’s agent; it also supplied a taxable service to 

the airlines by performing their obligations towards passengers. 

 That the seller was the airline and the buyer was the passenger and that there was no evidence to 

show that T (Pvt) Ltd ever bought tickets from the airlines, which it in turn sold to the passengers. 

 That the evidence demonstrated that the taxpayer stood in the shoes of the seller of the tickets.  

 That a discount cannot arise in the absence of a sale of tickets by the airlines to the taxpayer.  

Whether in terms of a direction from the Reserve Bank VAT was payable on the full amount of the 

discount or a lesser amount (7) 

What is the Court`s reasoning and decision? 

 That no directive was not produced, nor did the taxpayer lead any evidence on it or make any 

submissions on the issue and that it abandoned the issue. 

Whether the amount received by T (Pvt) Ltd was from a source within Zimbabwe (issue 8) 

What is the Court`s reasoning and decision? 

 That the taxpayer did not pursue this issue and that it abandoned the issue. 

Issues 1 and 2  

What is the Court`s reasoning and decision? 

 That the taxpayer did not pursue this issue and that it is ruled against it  

 That the reason for abandoning the issue by the company was because of s41 of the RBZ Act 

[Chapter 22:15] and the Exchange Control Act [Chapter 22:05] requires that where payment is 

received in foreign currency tax should also be paid in foreign currency.   

 That s 69 (1) pf the VAT Act also provides as follows: 

“(1) Any price charged by any registered operator in respect of any taxable supply of goods or 

services shall for the purposes of this Act be deemed to include any tax payable in terms of 

paragraph (a) of subsection (1) of section six in respect of such supply, whether or not the registered 

operator has included tax in such price.” 

 That section 38 (4) of the VAT Act also provides that where income is received in foreign currency 

the VAT should also be paid in that currency and that since the taxpayer earned the commissions in 

United States dollars, VAT  was due in that currency.  

Whether the penalty imposed was fair and reasonable in all the applicable circumstances. 

 

What is the Court`s reasoning and decision? 

 That the taxpayer did not appeal against the penalty, it therefore upheld  

 That the demand  for cost by ZIMRA is granted since taxpayer’s appeal was frivolous 

 

What is the impact of the decision on your business or practice? 

 

 Taxpayer should know that VAT is liable in the currency in which the he/ she receive as payment.  

 The judgment shows that written agreements and other documentation are of high significance in 

determining the status of agent or principal. Nonetheless, it remains important to consider other 

factors (notably the conduct of the parties) in assessing the economic reality of the relationship. 

Where there is inconsistency between the form of the agreements and how the arrangements operate 

in practice, the written documentation will not necessarily be determinative of the position. 

 Further, businesses should continue to exercise caution over both the form and content of 

documentation and the practical implementation of the arrangements in order to minimise the risk 

of challenge. 
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3.1.2 They are grapes despite turned into pulp South African farmer told  
 

Case Dr H C Avenant v The Commissioner For The  South African Revenue Service 

Case (No: 367/2015 ) [2016] ZASCA 90 (1 June 2016) 

 

Summary  Dr H C Avenant carried on pastoral, agricultural or other farming operations.  

 At year end he delivered his grapes to a co-op to which he was a member, to be 

made into wine. 

 He did not include the said grapes in his return arguing that they were not stock 

on hand. CSARS included them in his assessment and hence the current appeal 

 He unsuccessfully objected to the assessment and thereafter appealed to the Tax 

Court, Cape Town 

 The issue was whether harvested, delivered to the co-op and pressed into pulp  

and then mixed with the pulp of other co-op members, for processing into wine, 

constituted produce held and not disposed of by the him at year end  

Jurisdiction The Supreme Court of Appeal of South Africa judgment 23 may and 1 June 2016  

Decision  That produce held and not disposed of – grapes delivered by wine farmer to a co-

operative – pressed into pulp and mixed with pulp of other members of co-

operative – identity of natural product retained – resultant pulp produce – 

ownership of pulp retained by members of co-op – produce not disposed of.  

 That the grapes delivered to the co-op was produce on hand that was not disposed 

of as at year end and should have been included as income of the taxpayer  

 That the assessed amount of R789 338 was manifestly erroneous, unfair and 

unreasonable set it aside and referred it for re-assessment to the Commissioner. 

 

What were the issues? 

 Whether the income received by the taxpayer, which is generated by the sale of wine, constitutes 

income derived from farming operations 

 Whether the pressing of grapes delivered to the co-op result in pulp no longer constituting farm 

produce i.e. stock on hand of the farmer  

 Whether the pressing into a pulp of the taxpayer’s grapes and its subsequent mixing with the pulp of 

other members of the co-op, results in what was delivered by him no longer being produce held and 

not disposed of by him.  

 Whether the pulp had a value as at year end and if so how that value should be calculated 

What were the facts?  

 Dr H C Avenant carried on pastoral, agricultural or other farming operations. He filed tax returns 

showing a portion of his overall taxable income, being derived from his farming operations and 

described as wingerd boerdery. 

 His farming income consisted of payments that he received from the co-op, of which he was a 

member, in respect of grapes that he delivered to the co-op for the purpose of being made into wine. 

 On delivery, his grapes would be pressed into a pulp and mixed with the pulp from pressing grapes 

of the same cultivar and class delivered by other farmers, who were also members of the co-op.   

 At year end all his harvested grapes had been delivered to the co-op and had been pressed into pulp 

to begin the process of wine making.  

 The co-op thereafter bottled or packaged the wine and marketed and sold it.  

 Each farmer who participated in a pool received payment from the co-op of his or her pro rata share 

of the net proceeds of the sale of the wine, after the deduction of the co-op expenditure incurred in 

making and marketing the wine.  

 The share was computed on the basis of the ratios farmers delivered grapes to the pool.  
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 The payments were made in three instalment first one being in July (after each February to April 

harvest), and March and November of the following year.  

 The members of the co-op did not sell their produce, or transfer ownership to the co-op.   

Whether the income from the sale of wine, constitutes income derived from farming operations 

What were the arguments? 

 

The Taxpayer 

 That the harvested grapes and turned into pulp do not constitute stock on hand.  

The Commissioner General 

 That the harvested grapes and turned into pulp do constitute stock on hand.  

What were the legislations or judicial precedents considered?  

 

Cases Considered 

 Ko-Operatiewe Wynbouers Vereniging van Zuid-Afrika Bpk v Industrial Council for the Building 

Industry 1949 (2) SA 600 (A)  

What is the Court`s reasoning and decision? 

 That the transformation of the grapes into wine does not result in the income earned from the sale of 

wine, being removed from the ambit of income derived from the farmer’s agricultural operation.  

 That in Ko-Operatiewe Wynbouers Vereniging van Zuid-Afrika Bpk v Industrial Council for the 

Building Industry 1949 (2) SA 600 (A) at 614 it was stated that:  

“Wine farming consists of a number of different operations, such as cultivation of vineyards, 

pruning of the grape vines, rendering the vines free from disease, gathering the crop, pressing the 

grapes into wine and probably delivering the finished product to the “first buyer”.  

 

Whether the pressing of grapes delivered to the co-op result in pulp no longer constituting farm 

produce 

What were the arguments? 

 

The Taxpayer 

 That after the grapes were pressed they were no longer stock on hand and once the resultant pulp was 

mixed with the pulp from other farmers grapes, the mixture was work-in-progress in a process of 

manufacture, namely the manufacture of wine by the co-op and therefore not his produce. 

 That the harvested grapes, being a natural product, constituted its produce, whereas the mixed pulp 

treated with chemicals to aid the fermentation process, did not.  

 That in R v Giesken and Giesken 1947 (4) SA 561 (A) at 567, in relation to dairy farming it was held 

that the sale or distribution of milk obtained from other sources by purchase is not a farming 

operation, even if milk produced by the seller is added  

 That it was further held that though the farmer was engaged in farming operations, the sale and 

distribution of the milk was not a farming operation, no matter the percentage of delivered milk.  

 That whilst it may be accepted that it is a part of dairy farming to pasteurise, sell and distribute a 

dairy farmer's milk, the moment the farmer’s milk is mixed with milk from other sources what is 

done thereafter ceases to be part of a farming operation and this equally applies to grapes mixed with 

the pulp from other farmer’s grapes, no part of the resultant mixture was produce. 

 That the process of taking the grapes and making wine out of them was a process of manufacture 

based on decision in Secretary for Inland Revenue v Safranmark (Pty) Ltd 1982 (1) SA 113 (A) 

where it was held that the transformation of raw chicken into Kentucky Fried Chicken was a process 

of manufacture.  
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 That manufacturing process is demonstrated by a “substantial or essential change of the character of 

the materials” out of which the “manufactured” article was made and that similarly there was a 

substantial or essential change of the character of the materials out of which the wine was made and 

that this suggests a process of manufacture rather than a farming operation.  

The Commissioner General 

 That the outcome of the process in Safranmark was a new compound substance which was different 

from the original substances, whereas what is left after the wine making process is fermented grape 

juice not compounded with any other ingredients to create a compound substance. 

 That the harvested grapes are not to wine, what livestock in the form of chickens were to Kentucky 

Fried Chicken and that at the end of the day wine is grape juice albeit in a fermented form.  

 That the concept of wine in process falls comfortably within the concept of the produce of a wine 

grape farmer as envisaged by the Act.  

What were the legislations or judicial precedents considered?  

Cases Considered 

 R v Giesken and Giesken 1947 (4) SA 561 (A) at 567  

 Secretary for Inland Revenue v Safranmark (Pty) Ltd 1982 (1) SA 113 (A) 

What is the Court`s reasoning and decision? 

 That Giesken is not authority for this proposition since its ratio concerned the introduction of 

purchased goods into a sale and distribution chain and not the mixing of produce.  

 That Safranmark is not authority for this proposition since in that case the court was called to decide 

whether what the taxpayer was engaged in was a process of manufacture and not to decide on 

whether the fried chicken constituted produce of a farming operation.  

 That besides, the taxpayer was never a farmer and purchased the raw chicken pieces from a supplier.  

 That SARS submitted correctly, the fact that the grapes have been pressed into a pulp and the process 

of fermentation begun does not mean that the taxpayer’s produce has disappeared; it is still there 

albeit in a different form. 

 That the extent to which the identity of a natural product may be transformed by some form of 

treatment until it no longer exists as produce, must depend upon the product as well as the nature and 

extent of the processing, or treatment, to which it is subjected.  

 That each case must however be decided upon its own facts, but an important consideration is that: 

“. . . the raw product may conceivably in certain instances be subjected to extensive processing and 

be mixed up with numerous other commodities, to such an extent that it loses its identity by confusion 

and survives only as an inseparable portion of a factory product” (R v Bade 1951 (3) SA 218 (T)) 

 That the physical processing of grapes in which they have been pressed into a pulp and the natural 

fermentation process (even if chemicals had been added at that stage) did not make them essentially 

different from the produce of the harvest. 

 That they could not be said to have lost their identity by being mixed up with numerous other 

commodities and to survive only as an inseparable portion of a factory product. 

 That the word produce as stated in the Act must be interpreted in the context in which it appears, as 

well as the apparent purpose to which it is directed. 

 That because produce as in the case of trading stock includes work-in-progress and does not need to 

be in a saleable form to qualify as such, it is clear that the pulp produced by pressing the grapes falls 

within the definition of produce, otherwise the purpose of including produce as part of the closing 

stock of a farmer at the end of the tax year, would not be achieved.  

 That otherwise the deduction by the farmer of the costs of producing the grapes will result in a loss 

unless the value of the grapes (albeit in the form of pulp) is taken into account at year end. 
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Whether what was delivered was no longer produce held and not disposed of by the farmer.  

 

What were the arguments? 

 

The Taxpayer 

 That since his pulp was immediately mixed with the pulp from grapes delivered by other farmers, it 

was impossible to identify who had contributed which pulp as a result of confusion, with the result 

that all of the farmers were co-owners in undivided shares of the pulp. 

 That he only retained fractional ownership of the pulp from the grapes delivered by him and that this 

was drastically curtailed ownership as a consequence the mixture did not qualify as his produce.  

 That since he had authorised the co-op to sell the wine once manufactured from the mixture of pulp 

and was entitled to nothing more than a pro rata share of the proceeds of the sale of wine, he had 

disposed of the pulp.  

 That the pulp was not in his possession, nor was it held by the co-op for him, but was held by the co-

op for the purpose of sale by itself.  

 

The Commissioner General 

 That disposed of connotes conduct by which a trader has parted with ownership of the goods. 

 

What is the Court`s reasoning and decision? 

 

 That according to Silke held encompasses ownership or dominium although it is wide enough to 

include possession without legal ownership 

 That trading stock is held and not disposed of if the taxpayer has dominium in it. 

 That according to Meyerowitz hold is not synonymous with owned and is wide enough to include 

occupation or possession without legal ownership, but that a disposal occurs when goods are sold 

unconditionally but not yet delivered. 

 That in the present case where ownership is retained by the farmer but possession is not, the produce 

is clearly stock on hand.  

 That he retained joint ownership, in an undivided share, of the pooled pulp and at a later stage the 

pooled wine, pro rata to the extent of his contribution of grapes to the pool.  

 That this is the effect of mixing or the mingling of the pulp with the pulp of other members without 

the intention of transferring ownership, where identification of the pulp contributed is not possible. 

 That ownership was retained by him means that the pulp could never have been held by the co-op for 

the purpose of sale by itself, but was held by the co-op for the taxpayer.  

 That regarding the farmer’s contention that the resulting mixture of pulp was not his Silke points out 

that the Act requires a farmer to include all produce held and not disposed of at tax year end. 

 That reference to all produce suggests also produce acquired from others for farming purposes. 

 That the fact that the farmer owned an undivided share in the resultant pulp cannot stop him from 

accounting for his produce, otherwise farmers could mix their produce together before the year end 

to avoid having to account for closing stock.  

 That he had produce on hand and not disposed of in the form of an undivided share in the pulp.  

 

Whether the pulp had a value as at year end and if so how that value should be calculated 

What were the arguments? 

The Taxpayer 

 That based on the Act’s provisions value means market value and the pulp had no market value.  

 That the costs incurred by the co-op for which he and other members were liable once they had 

delivered their grapes, had to be taken into account in arriving at a value for the pulp.  

 That since some 50 per cent of the fixed and variable costs of the co-op had been incurred before the 

first grapes had been delivered by any farmer; the pulp had a negative value at year end. 
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 That the costs already incurred exceeded the value, if any of the pulp at that date.  

 That either method of valuing the pulp was a guess work rather than a fair and reasonable value, 

since the pulp was unlikely to have finished the process of fermentation by year end 

The Commissioner General 

 That on either basis, the value of the pulp was greater than zero.  

 

What were the legislations or judicial precedents considered?  

 Cases Considered 

 Richards Bay Iron & Titanium (Pty) Ltd & another v Commissioner for Inland Revenue [1995] 

ZASCA 81; 1996 (1) SA 311 (A) 

What is the Court`s reasoning and decision? 

 That the Act does not state the valuation method but provides that value must be fair and reasonable.  

 That CSARS is not bound to apply a market value to the pulp, but may adopt another method, 

provided that it is fair and reasonable.  

 That the co-op manger and the owner and winemaker of Cederberg Wines stated that the pulp that 

existed at year end was without value and there was no market for it.  

 That they stated that although the pulp may have had a theoretical value to the winemaker, there was 

no market for it and would have a negative value once the co-op’s costs, which were already 

incurred, were taken into account.  

 That they also stated that even theoretically the pulp could not be dealt with commercially until the 

fermentation process had been completed, although they would not allow it to be taken for free  

 That the co-op insured the pulp up to the full value of the wine it was expected to produce.  

 That the co-op manager agreed that the value of the pulp could be determined by reference to the 

future price expected to be achieved by making wine from it, taking into account the risks and costs 

required to get it to that point.  

 That the court agrees with CSARS that when regard is had to the fact that the pulp represents the 

accumulated work and cost of a year of farming activities, the wine to be produced is intended to be 

sold at a profit and in each year the farmer had received positive returns from the pool, to say the 

pulp is entirely valueless is unrealistic.  

 That in Richards Bay Iron & Titanium (Pty) Ltd & another v Commissioner for Inland Revenue 

[1995] ZASCA 81; 1996 (1) SA 311 (A) at 326A-B the following was said concerning the difficulty 

of valuing an unfinished product:  

“The suggested difficulty in identifying and ascribing a value to things in the process of being 

manufactured on the last day of the tax year does not entitle the Court to disregard the plain 

language of the definition. Moreover, the difficulty strikes me as being more apparent than real. 

Certainly in other tax jurisdictions the legislators and the courts have not baulked at the concept of 

valuing work-in-progress and there is no reason to suppose that the South African Parliament was 

daunted by the prospect. As has been noted, appellants themselves encountered no great difficulty in 

doing so when required by respondent to do so.‟  

 That contrary to the taxpayer’s views evidence established that the distilling wine price was an 

ascertainable value, reflected in wine statistics and publications and a known concept in the industry 

and this method was employed by the taxpayer’s accountant in 2007 and 2008 income tax returns. 

 That the method applied involved the volume of grapes harvested and delivered at year end, 

converted into litres (using an estimated juice yield) multiplied by the year’s distilling wine price and 

this method was used because it was issued as permissible alternative by CSARS during that time.  

 That the basis was applied in 2009 return to reflect produce held and not disposed of, but these 

accounting entries were reversed by the accountant to reflect the value of produce on hand as zero.  
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 That an error, however, was made by CSARS in computing the value because an estimated distilling 

wine price per litre of R1.52 was used against the correct value 97.84 cents per litre.   

 That distilling wine price used was to the advantage of the taxpayer, as most of the wines destined to 

become wine are of far superior quality than distilling wine.   

 That since the farmer had appealed not to be charged interest if the appeal fails; CSARS was not 

entitled to levy interest on the assessed amount until it was revised.  

 That the court a quo made no order as to costs because the taxpayer had not included a prayer for 

costs in his grounds of appeal. 

 That the appeal is dismissed with costs.  

What is the impact of the decision on your business or practice? 

 Farming tax law in South Africa and Zimbabwe is the same making the case relevant to Zimbabwean 

farmers and tax valuation of stocks in Zimbabwe. 

 Trading stock is brought into gross income in terms of s 8 (1) (h) and valued is in terms of the 2nd 

Schedule to the Income Tax Act (Chapter 23:06). 

 According s8 (1)(h) of the Income Tax Act (Chapter 23:06) trading stock includes stock on hand at 

year end, stock vested in the trustee of an insolvent, wound-up or deceased person,  stock given to 

some other person (gift), stock disposed of otherwise than by sale or exchange etc, stock taken for 

own use, goods disposed of in pursuance of the sale or other disposal of his business,  goods sold in 

pursuance of an order of court and  partially manufactured trading stock, etc. All these forms of 

trading stocks should be included in gross income.  

 Growing crops or timber need not be included in your income tax return. An exception however is 

when they are being sold together with the farm or land on which they are growing on provided in 

the opinion of the Commissioner they have been grown for sale. 

 Harvested produce and not disposed of is valued in Zimbabwe at fair and reasonable value as the 

Commissioner may fix (para 12 of the part III of the 2nd Schedule), similar to the South African law. 

This makes facts in this case a precedent for the valuation of produce in Zimbabwe. 

 The case reaffirms the definition of a process of manufacturing as a process which results in a new 

compound substance which is different from the original substances. 

 The important point coming out of this case is that as long as ownership is still held by the seller 

disposal cannot be deemed to have taken place.   

 

3.2  Appeals 
 

Nothing to report on 
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4 Interpretations & Announcements 
  

4.1 Tax Matrix Analysis of existing and /or new law.  
 

4.1.1 Why output VAT can be collected on “Pro forma invoices”  
 

Background 
 

The current cash crisis has prompted businesses to issue pro forma invoices when demanding cash 

payment from their customers. Pro forma invoices are sent to buyers before commercial invoices. When 

this document is supposed to act like a quotation it is rather being issued for a delivery or service already 

performed. It is not uncommon that the final sale details are different from what was quoted in the 

proforma. The pro forma invoice is often Microsoft excel or word generated. The reason for issuance of 

proforma is primarily to avoid the requirements of s 8(1) of the VAT Act (Chapter 23:12). It is the 

legality of this practice under the VAT Act which we discuss in this article. 

 

The law and interpretation  

 

The Concise Oxford Dictionary defines ‘pro forma invoice’ as an invoice sent in advance of goods 

supplied. The document serves to notify the purchaser of an obligation to make payment in respect of a 

transaction; it states a commitment from the seller to sell goods to the buyer at specified prices and terms. 

Often a pro forma invoice is sent to a buyer usually before all of the invoice details are known. It is 

therefore not a true invoice; but a document that declares the seller’s commitment to provide the goods or 

services specified to the buyer at certain prices. Unfortunate the current practice in the country is that the 

forma invoices are issued for goods or services already supplied i.e. a concluded sale. In other words, 

taxpayers are using pro forma invoices to demand payments from customers using a “quotation”. 

 

It is important to relate pro forma invoices to the general rule for supply time specified under s 8 (1) of 

the VAT which reads as follows: 

“a supply of goods and services shall, except as is otherwise provided for in this Act be deemed 

to take place at the time an invoice is issued by the supplier or the recipient in respect of that 

supply or the time any payment of consideration is received by the supplier in respect of that 

supply, whichever time is earlier ”.  

This rule establishes the date when the supplier is required to declare the VAT charged on any supply 

made, and the date that the recipient may be permitted to deduct input tax on goods or services acquired. 

Thus, VAT is triggered by when an invoice for the supply is issued or when any payment of the 

consideration for the supply is received, whichever date is the earlier, despite some supplies deviating 

from the general rule.   

 

Section 2 of the VAT Act defines an “invoice” as “a document notifying an obligation to make 

payment”. Thus, documents like pro forma invoices, creditors’ statements and reminders are deemed 

invoices if used to secure payments from customers. This means ZIMRA may demand that you declare 

output tax on the basis of a pro forma invoice used to secure payment from your debtor. 

  

What is the implication on your business or practice? 

 The practice of issuing pro forma invoice can expose you to output tax. You may be called upon to 

declare output tax by ZIMRA on the basis of a proforma invoice notwithstanding the fact that you 

have not issued an invoice or a tax invoice. A deliberate issuance of pro forma invoice  to receive 

payment without declaring output is a form of tax evasion in terms of s66 of VAT Act which reads as 

follows: 
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“(1)  Where any registered operator or any person under the control or acting on behalf of the 

registered operator fails to perform any duty imposed upon him by this Act or does or omits to do 

anything, with intent— 

(a)  to evade the payment of any amount of tax payable by him; or 

(b)  to cause a refund to him by the Commissioner in terms of subsection (1) of section forty-

four of any amount of tax, such amount being referred to hereunder as 'the excess', which is 

in excess of the amount properly refundable to him under the said section, read with 

subsection (6) of section fifteen, before applying subsection (6) of section forty-four; 

such registered operator shall be chargeable with additional tax not exceeding an amount equal to 

the amount of tax referred to in paragraph (a) or the excess referred to in paragraph (b), as the case 

may be…”. 

 Further the law requires a supplier who is a registered operator who has made a supply to issue the 

recipient of goods or services a tax invoice within 30 days from the date of supply ( s 20 (1) of the 

VAT Act). A penalty of USD30 a day accrues up to a maximum of 181 days for failing to issue a tax 

invoice within the required time limits. 

 Conversely, the fact that you may have a proforma invoice from the supplier, does not mean that you 

will be entitled to deduct input tax thereon. Input tax is claimed on the basis of a tax invoice.  

 A tax invoice is a document which is provided for in the VAT Act to enable the operator to claim 

input tax. A tax invoice is a document required to be issued by a registered operator in terms of s 20 

(4) of the VAT Act. This document should contain certain features such as VAT numbers of both the 

supplier and the recipient of goods or services, the words tax invoice in a prominent place, serialized 

invoice number, names and addresses of both the supplier and recipient of goods or services, the 

volume or quantity supplied, the amount before and after VAT, VAT charged, to mention but a few.     

 A pro forma invoice often does not contain all the necessary information required in order to 

constitute a valid tax invoice for purposes of the VAT Act. Therefore, claiming input tax on the basis 

of this document is bound to fail and cause unnecessary delays in claiming refunds.   

 Another problem arises when you intentionally or unintentionally do not follow up the pro forma 

invoices with correct tax invoices. It is easy to overlook the requirement of a proper tax invoices to 

replace the pro forma. Some suppliers will also not want to be bothered with the request for tax 

invoice thereafter. Therefore you could lose input tax you are legally entitled to claim. You must 

insist that the supplier either issue you with a valid tax invoice in order for you to pay him in full for 

the goods/services or alternatively pay the amount on the pro forma excluding VAT and pay the 

VAT once the goods have been delivered to you.  

 When you pay on the basis of a pro forma you may also be treated as an accomplice and deemed to 

be committing an offence, liable to a fine equal to US$400. 

 

4.1.2 Deductibility of bad debts for income tax purposes  
 

Background 
 

The current cash shortage is further compounding the collectability of debtors and forcing companies to 

report bad debts in their income tax returns. The situation is worse in the banking sector where non-

performing loans ratio to gross loan is increasing due to labour retrenchments and companies’ 

liquidations among other factors. Notwithstanding these circumstances writing off bad debt for tax 

purposes is not that easy. The Commissioner General must be convinced beyond reasonable doubt that a 

debt is no longer recoverable for him to accept a tax write off. The burden of proof lies with the person 

seeking the deduction otherwise without proper justification the deduction is denied. If the debt had been 

deducted prematurely or incorrectly, ZIMRA may impose additional tax (equal to 100% of underpaid tax 

arising as a result of the error) in accordance with the provisions of s46 (1)(c ) of the Income Tax Act. 

The additional tax is in addition to the tax due plus interest of 10% p.a. on the tax due.   

 

 



 

Page 24 of 32 
 

 

The law and interpretation  

 

Bad debts are deducted in terms of s15 (2) (g) of the Income Tax Act which reads as follows: 

“(2) The deductions allowed shall be— 

(g) the amount of any debts due to the taxpayer to the extent to which they are proved to the satisfaction 

of the Commissioner to be bad, if such amount is included in the current year of assessment or was 

included in any previous year of assessment in the taxpayer’s income either in terms of this Act or a 

previous law;” 

 

Whether or not an amount is a bad debt it depends on the circumstances of each case. In the strict sense a 

debt is not 'bad' until the debtor has died without assets, or has become insolvent and his estate has been 

distributed, or the debt has become statute barred. A corporate debtor would be treated as bad debtor 

upon receipt of the liquidator's final distribution or when it is wound up. In short, s15 (2) (g) conditions 

must be satisfied for a bad debt to be tax deductible, we analysis these conditions as follows:   

 

Proof that the debt is irrecoverable 

Debts need to be irrecoverable beyond reasonable doubt to the satisfaction of the Commissioner General 

to be deductible. The onus to prove this lies with the taxpayer. You should show that you have exhausted 

all recovery measures and that you took legal steps to recover the debt such as writing summons, 

acquiring a judgment or civil imprisonment without success. The following are some of the steps that 

may be considered reasonable, although the steps undertaken will vary depending upon the size of the 

debt and the resources available to the creditor to pursue the debt: 

 reminder notices issued and telephone/mail contact is attempted 

 a reasonable period of time has elapsed since the original due date for payment of the debt.  

 formal demand notice is served 

 issue of, and service of, a summons 

 judgment entered against the delinquent debtor 

 execution proceedings to enforce judgment 

 the calculation and charging of interest is ceased and the account is closed, (a tracing file may be 

kept open; also, in the case of a partial debt write-off, the account may remain open); 

 valuation of any security held against the debt 

 sale of any seized or repossessed assets. 

The following are some the factors considered as justification for debt write off:  

 the debtor has died leaving no, or insufficient, assets out of which the debt may be satisfied 

 the debtor cannot be traced and the creditor has been unable to ascertain the existence of, or 

whereabouts of, any assets against which action could be taken 

 the debt has become statute barred and the debtor is relying on this defence (or it is reasonable to 

assume that the debtor will do so) for non-payment 

 the debtor is a company, it is in liquidation or receivership and there are insufficient funds to pay the 

whole debt, or the part claimed as a bad debt; where, on an objective view of all the facts or on the 

probabilities existing at the time the debt, or a part of the debt, is alleged to have become bad, there 

is little or no likelihood of the debt, or the part of the debt, being recovered. 

 attempts at negotiation or arbitration of a disputed debt have failed and the anticipated cost of 

litigation is prohibitive. 

 

A taxpayer is deemed to have exhausted all recovery measures if all pertinent evidence including the 

value of collateral securing the debt and the financial condition of the debtor has been considered. If the 

debtor has executed a deed of assignment or scheme of arrangement, the debt will be bad to the extent to 

which the amount of the debt owed to a taxpayer exceeds the amount, if any, which will be received by 

the taxpayer. Where the trustee in bankruptcy, receiver or liquidator advises the creditor of the amount 
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expected to be paid in respect of the debt, the remainder of the debt can be written off as bad when the 

advice is given. 

 

Evidence must also exist to show that each debt has been evaluated separately, how the extent of its 

doubtfulness was evaluated, when and by whom this was done and what specific information was used in 

arriving at that evaluation .There is also need for proof to support the claim. Some of the requirements by 

ZIMRA are the name of the debtor, the amount of the debt, the date the debt was incurred and the nature 

of the debt. The reason why the debt is considered as irrecoverable etc. A bad debt claim based on a 

percentage of the taxpayer’s total debtors is not allowable for income tax purposes and so is a provision 

for bad debts even if there is a legal requirement or an accounting convention for the particular trade or 

industry to make such a provision. Any increase in the general provision is not allowable and any 

decrease is not taxable. An adjustment should be made in the tax computation for any such general 

provision in the profit and loss account. A decision to forgive or to waive payment of a trade debt (either 

wholly or in part) should not be regarded as a valid business or commercial consideration for tax 

purposes. Such an amount should not be allowed as a deduction in the tax computation. Non-trade debts 

that are written off as bad, or specific or general provisions made in respect of non-trade debts that are 

doubtful, are not deductible in the computation of adjusted income. Similarly, recoveries relating to non-

trade debts written off earlier are not taxable. Suitable adjustments should be made in the tax 

computation if such amounts are included in the profit & loss account. 

 

The duration the debt has been outstanding, as long as there are efforts, may indicate that the amount is 

no longer recoverable. In recent court case BT (Pvt) Ltd v Zimbabwe Revenue Authority, 2014, 

deduction of bad debts was allowed because RBZ had failed, over two years, to pay back the debt and 

there was no evidence of the debt being repaid. Meanwhile,  the debts were considered to be 

uncollectable notwithstanding the taxpayer could not legally take RBZ to court on the basis  that RBZ 

assets cannot be attached in pursuant of any court order (see our April 2015 MTU). 

 

Amount is included the taxpayer’s current year or any previous year of assessment income 

The second requirement to be met in order for a debt to be deducted after it becomes bad is that the debt 

must be in the nature of income. The debt must arise from the sale of goods or services. Bad debts arising 

from lending to employees or advances are non-deductible since the debts were never part of the 

taxpayer’s sales (Stone v SIR 1974 (3) SA 584 (A), 36 SATC 117 at 127).  For money lenders (banks, 

micro finance) it is not necessary that the debt be previously brought to account as assessable income 

provided it is in respect of money lent by the taxpayer in the ordinary course of a money lending 

business. Thus a money lender bad debts which are "in respect of money lent in the ordinary course" of a 

money-lending business would in ordinary parlance encompass all constituents of the debt including 

principal and interest. 

 

Bad debts on debts acquired together with business are non-deductible since the debts were never part of his 

trading debts or included in his income (ITC 95 (1927) 3 SATC 242). Also non-deductible are bad debts on 

inherited debts. A newly admitted partner in respect of partnership debts incurred before his admittance is 

also disallowed from claiming bad debts of debts contracted before he became a partner. 

 

Debts should be due and payable to the taxpayer 

The debts contemplated by s 15(2) (g) of the Act are debts belonging to and payable to the taxpayer. If a 

taxpayer has sold his business, including book debts, he may not claim any allowances for deduction as 

the debts are no longer due to him (RE Cooper v COT (1952) 18 SATC 259). Where a taxpayer has 

waived his rights to a debt, he is no longer entitled to a claim for its treatment as an allowable deduction 

for tax purposes  Also, in a case where a taxpayer sells his debts and which he then buys the debts would 

lose character as debts arising from ordinary trading, he cannot be an owner of debts he has sold, unless 

they were previously sold or ceded with a resolutive condition that the seller may repossess or reimburse 

the buyer of the debts the buyer was unable to collect (SIR v Kempton Furnishers (Pty) Ltd 1974(3) SA 

36 A) 36 SATC 67 at 69-71). 
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What is the implication on your business or practice? 

 If you recover a debt previously deductible in you income statement the recovery should be disclosed 

as taxable income the year of recovery.  

 You are entitled to deduct debt collection expenses, legal expenses incurred in the recovery of debts 

and debt factoring expenses (see COT v. Pan-African Roadways Ltd. 21 SATC 236) as long as these 

expenses are related to trading debts  i.e. debts arising from sale of goods or services 

 You also entitled to deduct bad debts arising from trading even after the business has ceased.  

 You are required to prove beyond the standard required for non-arm’s length debts in relation to 

related party receivables. This is because ZIMRA generally apply a higher level of scrutiny when 

dealing with bad debt deductions between related parties. The emphasis and focus on documentation 

supporting any deduction likely needs to be more robust than for unrelated party bad debt.  

 You may need to review receivables as part of your year-end procedures to ensure that any bad debts 

that you have written off or intend to write off has appropriate documentation supporting write off. 

 Any decision to write off (or to extinguish by any other means) a trade debt due from a related or 

connected person should be subject to stringent examination before it can be considered for 

deduction for tax purposes. There should also be evidence to prove that the decision is made on an 

arm's length basis and for valid business or commercial reasons rather than private, personal or other 

non-commercial reasons. 

 To enhance the chances of deducting bad debts you may need to retain or file the following records at all 

times as supporting evidence that a debt is irrecoverable or that the debtor is struggling: 

- Signed agreements or invoices stating the nature of the transaction, the date, the amount, name and 

address of the debtor. 

- Any correspondence i.e. notices letters of demand and, emails to prove efforts of collection. 

-  Public notices on insolvencies and bankruptcies. 

 You also consider to establish a debtors policy if you have got one- this may prove very useful as 

ZIMRA will see that you not simply written off the amount but you have put some thought into and 

also this may allow to write off small amounts with no need to engage a long drawn out legal process 

 When you and your buyer of your debts are contemplating that some debtors will default, in drafting the 

sale agreement you may including a resolutive condition (as stated above) or only sell the ‘good’ debtors 

in order to maximise tax benefits.  This will allow you to claim any resulting bad debts. 

 ZIMRA is unlikely to accept a bad debt write off if there is evidence that you are failing to press for 

payment from the debtor, that you are advancing further credits to the debtor, that there is collateral or 

guarantees that you not willing to execute or that there is evidence that debtor is not struggling or has 

continued operations. 
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4.1.3 The consequences of transfer pricing mismatching   

 
Background 

The Finance Act no 2 of 2015 which came into effect on 1 January 2016 adopted the transfer pricing 

rules from the OECD Transfer Pricing Guidelines for Multinational Enterprises. Transfer pricing rules 

generally require that transactions between associates be made at arm’s length. Arm’s length rule is an 

international transfer pricing standard accepted by OECD member countries for use for tax purposes by 

MNE groups and tax administrators. An arm’s length transaction is a transaction which is entered into 

between a willing buyer and willing seller and not affected by the relationship between the parties. An 

adjustment is required where arm’s length principle has been breached. Thus, if a transaction results in 

ZIMRA being tax disadvantaged because the transaction of associate was not at arm’s length, the 

authority may make a transfer pricing (“TP”) adjustment to correct the error. Tax will be calculated on 

the basis of arm’s length pricing by applying any of the recommended transfer pricing methods and the 

taxable income adjusted accordingly. You should set out your transfer pricing correctly in order to avoid 

this adjustment whose consequences include additional tax and interest in addition to the understated tax.  

 

The law and interpretation 

 

The law set out two adjustments, namely domestic and international adjustments. A domestic adjustment 

involves transactions made between associates which are both residents of Zimbabwe. It is applied on 

transactions involving exchange of goods, services or intangible properties. On the other hand, an 

international adjustment involves a resident party and fellow associate resident outside Zimbabwe. The 

adjustment is limited to transactions involving supplying of services.    

 

Domestic adjustment  

This is in terms of paragraph 11(1) of the 35th Schedule to the Income Tax Act which reads as follows: 

 

“Corresponding adjustments for domestic transactions 

11.(1)  Where an adjustment is made by the Commissioner under Section 98B to the taxable income of a 

taxpayer in relation to domestic transaction, then, the Tax Authority shall make an appropriate 

adjustment to the taxable income of the other party to the transaction”. 

 

Thus, once the Commissioner has made an adjustment in the books of one of the associates he should 

make a corresponding adjustment in the books of the other associate party. For example, a resident 

Company A paid US$100,000 for goods acquired from its subsidiary company, Company B which is 

also resident in Zimbabwe, when in fact arm’s length price is agreed at US$90,000. To ensure the 

transaction is at arm’s length ZIMRA will be required to adjust the pricing and calculates A’s taxable 

profits on the basis it only paid US$90,000 for the products. This would result in increase in Company 

A’s profits by US$10,000. Meanwhile the sale price of Company B will be reduced to US$90,000 

thereby reducing its taxable income by US$10,000. Although it appears like there is no prejudice to the 

fiscus, ZIMRA will gain by levying penalties and interest on Company A for overstating its deductions.  

International transactions 

Para 12 (1) of the 35th Schedule of the Act provides that a service charge between a taxpayer and an 

associated person should be consistent with the arm’s length principle.  Therefore an adjustment to the 

conditions of transactions between a person resident in Zimbabwe and an associated person or proposed 

by a tax administration in a country other than Zimbabwe should be consistent with arm’s length 

principle. The Act deems the service charge to be consistent with the arm’s length principle where: 

 

 an adjustment to the conditions of transactions between a person resident in Zimbabwe and an 

associated person is made or proposed by a tax administration in a country other than Zimbabwe, and 

 this adjustment results in the taxation in that other country of an amount of income on which the 

person resident in Zimbabwe has already been charged to tax in Zimbabwe; 

 the country making or proposing the adjustment has a treaty with Zimbabwe that reflects an intention 

to provide for the relief of economic double taxation 
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The Commissioner should upon request by the resident examine the consistency of that adjustment with 

the arm’s length principle provided for under section 98B. In doing so he must consult as necessary with 

the competent authority of the other country and if he is happy that the adjustment is consistent with the 

arm’s length principle both in principle and as regards the amount, he should make a corresponding 

adjustment to eliminate the economic double taxation of the amount. A resident person seeking 

adjustment should provide the information necessary for the Commissioner to examine the consistency 

of the adjustment made by the tax administration of the other country. The information to be supplied 

includes:  

 

a) the name, registered address and/or trading name(s) of the related person 

b) evidence of the tax residence of the related person 

c) the year(s) in which the adjusted controlled transaction(s) took place 

d) the amount of the requested corresponding adjustment and the amounts of the adjustment made by 

the tax administration of the other country 

e) evidence of the adjustment made by the tax administration of the other country and the basis for the 

adjustment, including details of comparability analysis relied upon and the transfer pricing method 

applied 

f) confirmation that the related person party will not, or is unable to, pursue any further recourse under 

the domestic law of the other country that may result in the adjustment made by the tax 

administration of the other country being reduced or reversed 

g) any other information that may be relevant for examining the consistency of the adjustment with the 

arm’s length principle. 

 

What is the implication on your business or practice? 

 

 You will need to ensure that you have established a transfer pricing policy if you are engaged in 

associate transactions as well as ensuring that the transactions in which you are engaged in are priced 

using any of the recommended transfer pricing methods to avoid tax adjustments. An adjustment 

comes with it an additional tax (s 46 of the Income Tax Act) and interest at the rate of 10% p.a. 

 The correction may also give rise to customs duties and import VAT in the event that the pricing of 

the goods were undervalued upon importation. Undervalued prices would indicate that both customs 

and VAT have been determined and paid on the incorrect values. Besides additional customs duties 

and VAT there are also potential penalties and interest implications emanating from the adjustment. 

For instance, the penalty for understating customs duty is 3 times the value for duty purposes.  

 Withholding tax implication could also arise in the event that a foreign jurisdiction to which 

Zimbabwe has entered into a tax treaty has initiated an adjustment of the income of ………. 

 Meanwhile, our legislation only deals with the primary TP adjustment and yet a secondary 

adjustment is required to be made to correct the cash benefit. The primary adjustment is the 

adjustment to the taxable income of the taxpayer. It would invariably result in additional taxable 

income. In the example explained above, we saw that a primary adjustment of US$10,000 was 

required– resulting in additional taxable income of Company A.  As the primary adjustment is only 

effective for tax purposes, a cash benefit from the non-arm’s length pricing can still accumulate. It is 

this cash benefit that can be targeted and reversed by a secondary adjustment rule, which applies a 

tax charge on the excess cash arising on non-arm’s length pricing.   
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4.1.4 Not keeping paperwork costly for capital gains tax purposes  

 
Background 

 

The tax law requires records to be kept for 6 years. This is simple for income tax purposes because 

income tax returns have to be filed each year. Besides this, the records are dealt within a business set up. 

Under capital gains tax act, record keeping is more problematic due to the fact that the disposals are 

infrequent and also because there could be a significant delay between the date the expenditure was 

incurred and the date of sale of the property. Another problem is that proprieties may also be held by 

individuals who hardly maintain records of their expenditure. A majority of individuals hardly keep 

records of costs on labor, materials, amounts paid to contractors, any architect’s fees, building permit 

charges and legal fees directly connected with building their homes. The design of capital gains tax 

system is that taxpayers are taxed on the net wealth i.e. proceeds less costs.     

 

The law and interpretation 

 

A specified asset as defined by s2 of the Capital Tax Act (Chapter 23:01) is an immovable property that 

has foundation in the soil e.g land, dam and all buildings or any marketable security that is stock, 

debenture or any other interest capable of being sold on stock exchange. Capital gain is the amount by 

which a specified asset’s selling price exceeds its base cost (cost of acquisition/construction, 

improvement, inflation allowance, selling costs etc). Capital gains tax is charged at the rate of 20% of the 

capital gain for a specified asset acquired after the 1st of February 2009 and at 5% of proceeds if the 

specified asset was acquired prior to 1 February 2009. Marketable securities listed on Zimbabwe Stock 

Exchange stock are exempt from capital gains tax.  

 

Expenditure is deductible in terms of s11 (2) of the Capital Gains Tax Act (Chapter 23:01). Section 11(2) 

covers the cost of acquiring or constructing the specified asset. If you acquired the asset by way of 

inheritance your expenditure is amount declared for estate duty purposes of the deceased and in the case 

of a donation your acquisition cost is the amount used for capital gains tax or income tax purposes of the 

donor. Expenditure on improvement, additions or alterations to the specified asset is deductible in terms 

of s 11(2) (b), but does not include expenses deductible for income tax purposes such as repairs. You are 

entitled to inflation allowance of 2.5% of s11 (2) (a) and s11 (2) (b) per year or part of the year thereof 

from the date of incurring the expenditure until the date of selling the specified asset. Other expenditure 

that is deductible is that which is directly incurred or in connection with the sale of the asset (s11 (2) (d)).  

 

Records should therefore be kept of specified asset’s purchase price or construction cost, cost of 

improvements, additions, and other items that affect the basis of your specified asset. The records are 

required to prove or justify costs to ZIMRA. The exact information required depends on the type of asset 

sold, when it was acquired, how it was acquired, whether a valuation was used and how it was sold. On 

acquisition documents to retain will include acquisition details, legal costs, stamp duty, valuation fees 

etc. An estate valuation report is required for an asset acquired by way of an inheritance. If expenditure 

was incurred in improving the property and this is reflected in the value of the asset on sale, then these 

costs are usually allowed and the invoices should be retained. 

 

A formal valuation from reputable valuation firms (3 quotations) is required whenever a specified asset is 

sold. The Commissioner General can set aside the selling price if it has not been established at fair 

market price (s 14 of the CGTA). The valuation report is required to justify selling price and should be 

retained. Any sale agreement giving details of the sale proceeds will be required as well.  

 

Where an asset is gifted away the sale proceeds may be the market value and evidence of this is a 

valuation report and this should be kept. Where the asset is destroyed correspondence relating to an 

insurance claim including details of any compensation received for a damaged asset should be retained. 

 

 

http://www.investorwords.com/205/amount.html
http://www.investorwords.com/9617/exceed.html
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What is the implication on your business or practice? 

 Without paper work it is difficult to justify costs meaning capital gain tax will assessed on proceeds 

or a higher gain, hence the reason for keeping a record of your costs. 

 You should also ensure that that the paper work has been written in your name or the owner of the 

property and such paper are the form of commercial invoices or receipts. Further the invoices or 

receipts should specify details of materials acquired (quantity and prices must be contained). Your 

file must also contain delivery notes. Quotations are not acceptable to ZIMRA. Where the materials 

have been bought unfortunately in the name of the contractor or third parties you may need an 

affidavit to confirm this. Also keep a contract of yourself and the builder or contractor to justify 

labour cost. The contract must be signed by both parties.  

 Cash purchases tend to be the major area where audit trail often lacks. It is encouraged to transact 

through bank account especially for big transactions. Where this is not possible insist on receiving 

receipts with full details of your purchases  

 Sometimes you may be forced to buy from informal traders still insist on receipts and invoices. If 

these documents are not available consider make one yourself which the person must sign. Include 

his name, address and I.D. number in addition to the general contents of an invoice. 
 If records of costs of acquiring/constructing or improving a specified asset are not kept you also 

stand to lose inflation allowance. The allowance is computed at the rate of 2.5% for each year or part 

of the year on cost of acquisition/construction and cost of improving the specified asset. 

 For safe keeping of title deeds, receipts/invoices of expenditure and other related correspondences 

you may consider lodging copy files with your banker or lawyer. This way you may also be able to 

salvage these files if your original file is lost or was destroyed for instance in a house fire.  

 Meanwhile when you are a party to a disposal of a specified asset whether in your capacity as a 

buyer or seller you will need to attend a ZIMRA face to face interview. A sale cannot go through 

unless both of you have been interviewed. Thus, to obtain Capital Gains Tax Clearance Certificate an 

interview of both buyer and seller is required. 

 The following details are required when applying for Capital Gains Tax Clearance Certificate: 

- Copy of Agreement of sale for the property in question with full description of the property. 

- Copy of Agreement of sale for the new property where partial or full roll-over is claimed. 

- Copy and original of Deed of transfer/title deeds for the specified property and share certificate if 

sale of shares (N.B Original copy for verification purposes only). 

- Receipts as proof of expenditure incurred on additions, alterations and improvements to the 

specified asset.  

- Approved plan and quotations where proceeds from the sale of old Principal Private Residence 

(PPR) are going to be utilized on construction of new PPR. 

- Two utility bills from two different service providers with service address i.e. ZESA, TELONE 

or City of Harare. 

- Letter of undertaking to pay withholding tax where client is represented by a depositary. 

- Receipt for payment of CGT/Withholding Tax. 

- Copy of marriage certificate where the transfer is between spouses. 

- Valuation reports three where there is a relationship between the seller and the buyer. 

- Certificate of incorporation, CR14, CR6 and minutes of resolution to sale where the seller is a 

company. 

- Where the transfer is between companies under the same control: special board resolution signed 

by the Company Secretary or Chairman; agreements of the proposed mergers or reconstruction; 

organogram for the organization; and share register of the company; and CR 14. 

- Where the transfer is from an individual to a company under his control: CR 14 and share 

register of the company 

- Copy of Court order if it is a divorce case, Death certificate and Final distribution account if it is 

a deceased estate. 
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4.2 Announcements 
 

4.2.1 ZIMRA in search of ghost motor vehicles   
 

Background 

On the 25th of July 2016, Zimbabwe Revenue Authority issued a public notice requesting all individuals 

who improperly imported their motor vehicles between 1 January 2014 and 30 June 2016 to come out 

clean and regularise their motor vehicles importation. It is alleged that there is a syndicate of dealers who 

were processing counterfeit undervalued import documents to smuggle vehicles into the country and that 

the syndicate involved ZIMRA officials and clearing agents. These are part of raft measures that the 

government is undertaking to unearth corrupt practices. In April this year ZIMRA board introduced anti-

corruption hotline campaign in a bid to fight against this practice. This follows allegation of improper 

declaration of motor vehicles on importation involving ZIMRA top officials. As part of the 

investigations, the Authority is carrying out an exercise to verify whether all motor vehicles imported 

into the country were declared in accordance with section 49A of the Custom and Exercise Act [Chapter 

23:02]. In this regard, ZIMRA is requesting all owners of motor vehicles imported into Zimbabwe 

between January 2014 and June 2016 to visit ZIMRA to confirm whether clearance of their vehicles was 

properly done. In the event that the clearance was not properly done importers are called upon to 

regularise their vehicles properly. The process is to be carried out from the day of the publication of the 

notice up to 30th September 2016. The authority is promising to act ruthlessly to those who may fail to 

comply with this notice. Ms Jambwa the ZIMRA board secretary and director of legal and corporate 

services was quoted in The Herald of the 27th of July 2017 as saying that  “The ongoing exercise to 

verify motor vehicles which were imported between January 2014 and June 2016 is part of ZIMRA’s 

regular compliance checks which are carried out to safeguard revenue. The selection of the period 

January 2014 to June 2016 is part of the authority’s risk profiling. It does not mean that other periods 

outside this will not be looked at as this is an ongoing exercise,” In a press statement the Acting ZIMRA 

Commissioner General stated that “….To facilitate confirmation, please approach your nearest Zimra 

offices with your motor vehicle together with the necessary customs clearance documents and your 

vehicle registration book,”. He further stated failure to comply within the period provided by the notice 

would result in improperly declared motor vehicle being seized by ZIMRA. 

 

The law  

The law on importation of motor vehicles provides as follows: 

“49A Registration of imported vehicles 
Imported vehicles shall be registered for the purposes of the Vehicle Registration and Licensing Act 

[Chapter 13.14] at the time entry is made in terms of section forty— 

(a) on submission of an application on the prescribed form, and 

(b) on payment of the prescribed fee. 

Provided that vehicles to be warehoused in terms of section seventy shall be registered at the time the 

vehicle is taken out of the warehouse in terms of section seventy-one”. 

 

Section 182 of the Customs and Excise Act (Chapter 23:02) provides that Smuggling of goods is an 

offence subject to level 12 fine (US$2,000 ) or three times the duty-paid value of the goods, whichever is 

the greater. There is also an imprisonment for a period not exceeding five years, provided the fine and 

imprisonment can both apply. In the event that the smuggling was discovered by the use of any 

mechanical scanning device a civil penalty equivalent to the value of goods in question is also payable.  

 

What are the implications of this practice to your business practice? 

 There is nothing unusual about a revenue authority requesting proper declaration of assets by 

importers as long as this is undertaken within the prescription period of six years. The law allows 

post clearance audits to be undertaken where it is believed that improper declaration was done.   
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 It is unfortunate that this umbrella declaration affects the general populace when in fact there are few 

individuals who are being involved. Alternatively so not to harass the general public, ZIMRA and 

ZINARA should reconcile their databases for registered vehicles and thereafter should be able to 

ascertain the number of vehicles that are suspected to have been smuggled and use other mechanism 

to recover the prejudiced duty. In our view ZIMRA and ZINARA databases should be synchronized 

in order to avoid a recurrence of such activities in future. ZIMRA also needs to strengthen its internal 

control system and stamp out corruption at the borders which usually is perpetrated with the 

involvement of ZIMRA staff 

 Also, ZIMRA in its public notice has not stated the benefits to be gained by those who regularise 

their vehicles as per the request or whether the programme constitutes tax amnesty. Therefore we do 

not see how people would volunteer to regularise their vehicles clearances without knowledge of the 

tax consequences involved. Thus, this lack of clarity might results in suspected importers fear to 

approach the authority. Programmes like these require incentives to encourage participation. In our 

view, ZIMRA should have approached the Ministry of Finance and Economic Development so that a 

special statutory instrument would be designed for this matter interpreting all necessary information 

regards to formalization of the importation process. Alternatively the same could have been achieved 

by incorporating the law in the midterm finance act, which the Minister is due to announce.  The 

Commissioner General does not have the power to announce a new law and hence his issuance of a 

public notice that lacks pertinent information on benefits thereof for voluntary compliance or the 

penalties for non-compliance. It is unlikely to achieve the desired results. 

 Also, lack of trust of ZIMRA by the general public may also discourage participation into such 

programmes, given that some members of the public felt short changed in the just ended tax amnesty.  

Tax programmes should be clear, certain and transparent to gain the participation of the public.   

 In future ZIMRA will have to tighten controls and as well intensifying post clearances. 
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