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1. Introduction 

1.1 Executive Summary 
We are honored to present our June 2018 Monthly Tax Update (MTU) Edition which is designed to 

keep businesses and individuals informed of the latest tax issues and bring value to business. Through 

our MTUs, we analyze tax developments to ensure that our valued clients are kept in tune with changes 

in the tax world. It is our sincere hope that our MTUs keep our clients updated with information that 

includes changes in tax and other business related laws, courts decisions, announcements and 

interpretations that bring relevancy to the business environment. 

  

Tax and Business Interface Week Dates 

Our Second Edition of Tax and Business Interface Week will be running from the 15th -20th of October 

2018 under the theme “Tax Policy for Economic Growth and Development 2019 and Beyond”. Broken 

down into specific sectors of the economy, the event creates an opportunity for an in-depth analysis of 

tax problems and opportunities of each sector by bringing together people sharing the same 

background.  The event also allows participants to formulate inputs for presentation to the Ministry of 

Finance for inclusion in the National Budget. 

 

Standard Chartered Bank lose again in the Supreme Court  

Having lost in the High Court (reference case G Bank Zimbabwe Ltd v ZIMRA15-HH-207), Standard 

Chartered Bank cannot swallow the pain of losing again in the Supreme Court upon Appeal. However 

one wonders why it appealed in the first place, among its issues the date of accrual of retrenchment 

package was so clear that it was not 31 December 2009 because reading its papers and resolution it was 

clear that the point of accrual was only in 2010, this is when all conditions precedents were met for the 

scheme to be called a retrenchment package. Regarding the issue the bank could unfortunately not deny 

it was one of the authors to the loan agreements which gave it entitlement to income from the 

underlying loans. Last issue, the Bank should have known the judiciary has moved and is no longer 

placing reliance on Sunfresh case.   

 

Expenditure is Tax Deductible when “Incurred” 

Several taxpayers have had certain deductions disallowed by the ZIMRA because of the 

misinterpretation of the word “incurred”.  The principle provision on allowable deductions is section 

15(2) (a) of the Income Tax Act which  provides that “the deductions to be allowed shall be expenditure 

or losses to the extent to which they are incurred for the purposes of trade or in the production of 

income except to the extent to which it is of a capital nature”. It is important to note that our courts are 

not concerned with deductions which may be considered proper from an accountant’s point of view or 

from the point of view of a prudent trader, but merely with the deductions which are permissible 

according to the language of the Act. Taxpayers need to be well versed with this so important concept. 

 

Cryptocurrency: A condiment of Tax Evasion and Illicit Financing? 

A cryptocurrency is a digital virtual currency that uses very strong cryptography for security. A 

cryptograph is a sort of coded message. Cryptocurrency is difficult to counterfeit because of this 

security feature. Arguably, the most appealing feature of cryptocurrency is that it is not issued by any 

central authority, rendering it in theory immune to government interference or manipulation. The most 

popular cryptocurrency is Bitcoin which was launched in 2009. However the quagmire for revenue 

authorities and government is the underlying impact of these cryptocurrency that they correlate with 

financial illicit and tax evasion. Accepting them is like opening the door to financial illicit and tax base 

erosion.    

 

Taxpayers Cannot Raise New Grounds at Court Appeal Stage 

Taxpayers often make the fatal mistake of making hasty objections to the decisions of the 

Commissioner hence failing to capture all the necessary facts and grounds of objection. They end up 

leaving behind important facts which can give them leverage and it is only when they appeal against the 

Commissioner’s decision that they realise of such facts. Sometimes the grounds of objection are 
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omitted maybe because they are devoid of merit or not yet ripe at the lodging of the objection or just an 

oversight on the part of the taxpayer. As a result of any of these reasons of omission, taxpayers then 

find themselves back to the initial point of raising objection facts albeit at the wrong stage of dispute 

resolution. Unfortunately taxpayers have only one chance to set their grounds of objection right.  

 
Contracts; Not Just a Signature on Paper 

The old adage cavet subscriptor is very important when it comes to signing. Besides the commercial 

disputes that can arise between the contracting parties, contracts are instruments which invite unwanted 

taxes (tax penalties and interest) if poorly drafted. To the extent contracts and reality or conduct are at 

variance the later prevails for tax purposes  and thus contracts will only become worthless papers in the 

eyes of the taxman. To this end, taxpayers are urged to be more careful when signing contracts and to 

engage ZIMRA Commissioner beforehand than to think about it as an aftermath. 

 

RBZ warns Banking Institutions Facilitating Tax Evasion. 

The Reserve Bank of Zimbabwe issued a circular in May 2018 to banking institutions warning them 

against use of virtual currencies or cryptocurrencies. A cryptocurrency is a digital asset designed to 

work as a medium of exchange that uses strong cryptography to secure financial transactions, control 

the creation of additional units, and verify the transfer of assets. The use of cryptocurrency has been 

going on for some time now because of liquidity challenges in the country. However this financial 

system is said to be illegal and has negative impact on the country’s financial system as stated by the 

Reserve Bank of Zimbabwe.The banking institutions involved in this trade were given sixty days from 

date of issuance of the circular to liquidate and restitute their account balances. 
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1.2 Tax Matrix News and Developments 
 

1.2.1 Tax and Business Interface Week Dates 
Our Second Edition of Tax and Business Interface Week will be running from the 15th -20th of 

October 2018 under the theme “Tax Policy for Economic Growth and Development 2019 and 

Beyond”. Broken down into specific sectors of the economy, the event creates an opportunity for an in-

depth analysis of tax problems and opportunities of each sector by bringing together people sharing 

same background.  The event also allows participants to formulate inputs for presentation to the 

Ministry of Finance for inclusion in the National Budget. 
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1.2.2 2018 Taxation Books  

Tax Matrix (Pvt) Limited is the leading publisher of taxation books in Zimbabwe. Our books help 

professional students and business people alike to solve tax problems without the need to consult tax 

experts and if read can save companies from tax snares and they will be able to ride in tax storms easily 

and make tax compliance easy. See the flyer below to order your copies. 
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2 Legislation 
 

2.1 Acts 

Nothing to report 

 

2.2 Statutory Instruments 
 

2.2.1 Hwange Colliery and Zambezi Gas Zimbabwe Duty Suspended 

 
Background 

Power generation in Zimbabwe comes from different sources that is, from hydro power (Kariba dam) 

and from coal which is mined mostly in Hwange. Maximum utilization of coal mining companies saves 

the nation from having to import electricity from other countries. Hwange Colliery and Zambezi Gas 

Zimbabwe are some of the major coal mining companies in Zimbabwe. In line with statutory instrument 

6 of 2016 “Rebate of duty on capital equipment imported for use in specified industries” which 

provides for duty rebate for mining and energy, agricultural and manufacturing sectors etc., Hwange 

Colliery and Zambezi Gas Zimbabwe have been gazette as automatic entity for duty suspension. 

Hwange Colliery was assisted by Tax Matrix (Pvt) Ltd in duty application.  

 

Law and Interpretation 

The Minister of Finance and Economic Development has in terms of section 235 as read with section 

120 of the Customs and Excise Act (Chapter 23:02) suspended duty for the two companies. The 

Customs and Excise (Suspension) Regulations, 2003, published in Statutory Instrument 257 of 2003 are 

amended by the insertion of the following in the Second Schedule- 

 

Name of mining company Mining location number Specified mining period 

Hwange colliery (Pvt) Ltd company  Special Grant Number 497 15th March ,2018 to 15th 

March ,2020 

Zambezi  Gas  Zimbabwe  

Limited 

Special Grant Number 4084 15th March ,2018 to 15th 

March ,2020  

 

This is published in Statutory Instrument 70 of 2018 whose effect is to make these companies enjoy 

suspension of duty upon importation of production equipment from abroad for 2 years starting 15 

March 2018 up to 15 March 2020.  

 

Decision Impact 

Self-sustenance when you have the capacity is very important for the nation. The government’s 

granting of incentives to major producers in the economy increases production capacity. Suspending 

duty for Hwange Colliery and Zambezi Gas Zimbabwe entails that their cost of production is reduce 

may be minimized at the time of importation since they now have the privilege to import capital 

equipment duty free. If cost of production is minimised it means that cost to the end user can also be 

minimised. Some of the coal end users are power stations, refineries, factories and agriculture producers 

such as tobacco farmers. Suspension of duty enables companies to purchase more capital equipment 

which will intensify output levels and increase efficiency. This will benefit the economy because all 

industries need power for most of their processes. If production intensifies for Hwange Colliery and 

Zambezi Gas Zimbabwe it may boost employment opportunities and improve the livelihood in those 

areas. Tax Matrix (Pvt) Limited can assist in application of duty rebate for entities.  
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2.2.2 San He Mining Zimbabwe (Pvt) Limited Gets Duty Suspension 
 

Background 

The mining sector in Zimbabwe is one of the revenue boosters for the country and a foreign currency 

generator since minerals are usually exported. In order to maximize production in any sector, proper 

functioning equipments are required by companies. The Minister of Finance and Economic  

Development through Statutory Instrument No 72 of 2018, has in terms of section 235 as read with 

section 120 of the Customs and Excise Act (Chapter 23:02)  suspended duty for San He Mining 

Zimbabwe. 

 

Law and Interpretation 

The Statutory Instrument 72 of 2018 amended the Customs and Excise (Suspension) Regulations 2003, 

published in Statutory Instrument 257 of 2003, by granting a suspension of duty on the following: 

 

Name of mining company Mining location number Specified mining period 

San He Mining Zimbabwe  

(Private) Limited 

37362 BM, 38020 BM, 

37730BM ,37731 BM, 

29511BM ,32412BM, 

36535BM ,37237BM, 

37236BM ,29512 BM, 

36533BM  and  36532BM 

2ND February ,2018 to 1st 

February ,2021 

 

This implies that San He Mining Zimbabwe (Private) Limited shall enjoy the suspension of duty upon 

importation of its production equipment for a period of 3 years with effect from 2 February 2018 to 1 

February 2021.  

 

Decision Impact 

Suspending duty for San He Mining Zimbabwe may lower their cost of production and increase 

production capacity for minerals. Gold is one of the most commonly mined minerals in Zimbabwe and 

a foreign currency generator as it is an export product. Suspension of duty can enable gold mining 

companies to import capital equipment which they may use to carry out some of the processes that were 

not available in the country. This will minimize revenue leakages caused by relying on foreign 

countries to process gold for us. More capital equipment may increase efficiency as well. 

 

2.2.3 Various Mining Entities get Duty Suspension 
 

Background 

The Minister of Finance and Economic Development has in terms of section 235 as read with section 

120 of the Customs and Excise Act (Chapter 23:02) suspended duty on Mineral Evolution (Private) 

Limited, Surewin Investments (Private) Limited and Willard Matasva Limited through Statutory 

Instrument 92 of 2018. 

 

Law and Interpretation 

The Customs and Excise (Suspension) Regulations, 2003, published in Statutory Instrument 257 of 

2003 are amended by the insertions of the following in the Second Schedule: 

 

Name of mining company Mining Location number Specified mining period  

Mineral Evolution  

(Private) Limited 

16246 BM 19TH April ,2018 to 18th 

April ,2021 

Surewin Investments 

 (Private) Limited  

26990BM ,29340-41 BM and  

41170BM 

19TH March ,2018 to 19th March  

2021 

Willard Matasva Limited 

 

33592 17th April ,2018 to 17th April , 

2021 
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This entails that, Mineral Evolution, Surewin Investments and Willard Matasva shall enjoy suspension 

of duty upon importation of production equipment from abroad for 3 years from 2018 till 2021.  

 

Decision Impact 

Importation duty hinders importation of certain required equipment and machinery because of increased 

cost and at times limits the amount of machinery imported by an organization. Suspension of duty gives 

relief to organisations financially as they import capital equipment duty free. However, in the event that 

the company sells the equipment in question within a period less than ten years, the company will be 

required to pay the duty immediately. 

 

2.2.4 Statutory Instrument for Jumua Metals and Minerals 

 
Background 

Government at times suspends duty on importation of capital equipment for newly established 

organizations in order to kick start their businesses. The Minister of Finance and Economic 

Development, through Statutory Instrument 93 of 2018, has in terms; of section 235 as read with 

section 120 of the Customs and Excise Act (Chapter 23:02) suspended duty for Jumua Metals and 

Minerals. 

 

Law and Interpretation 

The Customs and Excise (Suspension) Regulations, 2003, published in Statutory Instrument 257 of 

2003, are amended by the insertion of the following in the Second Schedule: 

 

Name of mining company Mining location number Specified mining period 

Jumua Metals and Minerals 

(Private) Limited 

Special Grant Number 6511 20th February ,2018  to  

20th February, 2020. 

 

Therefore Jumua Metals and Minerals shall enjoy suspension of duty upon importation of production 

equipment from abroad for 2years from 20 February 2018 till 20 February 2020.  

 

Decision Impact 

Government incentives come in different forms for different industries and in order to promote growth 

for new organisations, government may grant duty suspensions. In this case, the government has 

promoted growth for Jumua Metals and Minerals (Private) Limited through suspending its duty on 

capital equipments. 
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3 Court Cases & Appeals 
 

3.1 Court Appeal 

 

3.1.1 Standard Chartered Bank lose again in the Supreme Court 

 

Case name Standard Chartered Bank Zimbabwe Limited v ZIMRA SC 23/18 

Facts  Standard Chartered Bank Limited (referred to as the Bank) is a commercial 

bank operating in Zimbabwe. 

 Due to economic downturn, it embarked on a staff reduction exercise. 

 It was a voluntary exercise and interested staffs were required to apply by 31 

December 2009. 

 Each employee was given 3 months’ notice of termination of his 

employment from the date of acceptance of his application. 

 The bank submitted applications in respect of each of the 74 employees to 

the ZIMRA for a tax directive in December 2009. 

 It claimed a deduction for staff retrenchment costs in terms of s15 (2) (a) of 

the Act as an expenditure incurred for the purpose of trade and for 

conducting its business and earning income in that year of assessment which 

ZIMRA disallowed but included it in the amended assessment for the 2010 

tax year. 

 Meanwhile, the Bank obtained authority from the External Loans Co-

ordination Committee of the Reserve Bank of Zimbabwe (“ELCC”) to 

borrow offshore funds on behalf of its clients. 

 The lender was stated to be Standard Chartered Bank PLC London and the 

borrower Standard Chartered Bank Zimbabwe Limited. 

 The approval related to an ordinary non-tobacco pre and post shipment 

finance facility in the sum of US$50million as well as a further 

US$50million for tobacco financing. The facilities expired on 31 August 

2010. 

 However, on 9 September 2010, the ELCC approved an enhanced ordinary 

non-tobacco pre and post shipment finance facility increasing the loan from 

US$50million granted on 6 October 2009 to US$100million sought by 

Standard Chartered from the offshore related party at an interest rate of 

LIBOR plus 4%. 

 The tobacco pre-and post-shipment facility was also increased from 

US$50million to US$100million with an interest rate of LIBOR plus 3% 

expiring on 31 August 2011.    

 During the period 2009 to 2012, The Bank extended loan facilities to 6 

onshore customers. 

 In terms of each of the facility letters, The Bank stated itself to be the lender 

and the customer the borrower. 

 Each agreement specified the amounts borrowed, the period of repayment, 

the provision of security to Standard Chartered and the manner of calculation 

of interest. 

 The courts of Zimbabwe were to have jurisdiction to settle any dispute 

arising in connection with the facility letters. 

 In terms of the facility letters, all amounts paid to the Bank in repayment of 

the facility would be applied firstly to the payment of interest accrued and 

any fees or charges due and thereafter to the reduction of the capital amount.   
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 One tobacco company was required to open an Evidence Account with The 

Bank into which account repayments would be made. 

 Any balance in that account after the repayment of the facilities would be 

applied toward the reduction of “any other offshore loans made available by 

the Bank on the due date of such loans”. 

 Any residual surplus balance in the Evidence Account would be paid to the 

borrower. 

 Interest was to be debited to the borrower’s account at a ‘day convenient to 

the bank’.  

 The ZIMRA took the view that the interest in terms of each loan agreement 

had been earned by Standard Chartered and therefore became part of The 

Bank’s taxable income. 

 On this basis, ZIMRA wrote back into The Bank’s taxable income for the 

three years under mention, the interest paid by the 6 onshore borrowers. 

 Standard Chartered’s objection to the assessments was disallowed by the 

ZIMRA and its appeal to the High Court was dismissed.  

 The Bank holds nostro accounts with certain foreign banks. 

Jurisdiction  Supreme Court of Appeal 

Issue for 

determination 
 Whether or not The Bank was entitled to claim the cost of a staff reduction 

exercise in the year in which the offer was made to the staff to take voluntary 

retirement. 

 Whether The Bank was correctly held to have earned interests in respect of 

offshore loans made to various customers in each of the 3 years of the 

amended assessments. 

 Whether the charges debited against the foreign nostro accounts of Standard 

Chartered by the bank operating such accounts were liable to withholding tax 

in terms of s30, as read with the 17th Schedule of the Act. 

Date of 

decision  

20 March 2018 

Decision  The appeal falls on all three grounds  

 No order as to costs. 

Decision 

Impact 
 Burden of proof in tax appeals lies with the taxpayer and failure to discharge 

this onus results in the claim of the taxpayer being disallowed. 

 Inconsistencies between documentary evidence and oral evidence results in 

the evidence of a taxpayer being incredible before the court.  

 Prevarications and withholding of information can result in the subsequent 

failure to discharge the onus.  

 Fees and charges on foreign nostro Accounts held by taxpayer banks are 

subject to withholding tax in terms of section 30 as read with the 17th 

Schedule of the Income Tax Act. 

 An expenditure that is conditional upon the happening of a certain event is 

incurred at the time the condition is fulfilled because that is the time when 

the taxpayer has an unconditional obligation to pay. 

 

The Facts 

Standard Chartered Bank Zimbabwe Limited (The Bank) objected to income tax assessments for the 

years 2009, 2010 and 2011. The objections were disallowed and they appealed to the High Court in 

terms of section 65 of the Income tax Act [Chapter 23:06]. Of the four issues raised in the appeal, three 

were decided against Standard Chartered Bank. Standard Chartered Bank then lodged an appeal to the 

Supreme Court based on the 3 three grounds decided against it in the High Court. In 2009, The Bank 

embarked on a staff reduction exercise because of the economic down turn which triggered a drastic fall 
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in business volumes during that year. The staff reduction exercise was voluntary and interested 

employees were required to apply by 31 December 2009. Between 3 to 31 December, a total of 74 

applications were received. The applicants also signed a confirmation certificate wherein each applicant 

affirmed that they were freely and voluntarily terminating employment. All the 74 Applicants had 

signed the confirmation certificate between the 7th and the 14th of January 2010. Each employee was 

given three months’ notice of termination of employment from the date of acceptance of his application. 

Standard Chartered Bank applied for a tax directive in 2009 in respect of each of the 74 employees. It 

claimed a deduction for staff retrenchment costs in terms of section 15 (2) (a) of the Income Tax Act as 

an expenditure incurred for the purposes of trade and for conducting its business and earning income in 

that year of assessment. The ZIMRA disallowed the deduction but included it in the amended 

assessment for the 2010 tax year. 

 

Meanwhile, the Bank obtained authority from the External Loans Co-ordination Committee (ELCC) of 

the Reserve Bank of Zimbabwe to borrow off shore funds on behalf of its clients. The letter of approval 

stated that the lender was to be Standard Chartered Bank PLC London and the borrower Standard 

Chartered Bank Zimbabwe Limited. Between 2009 and 2010 the ELCC approved tobacco and non-

tobacco pre and post finance facility in the sum of about US$200 million in total at an interest rate of 

LIBOR plus 4%. During the period 2009 to 2012, The Bank extended loan facilities to 6 onshore 

customers. In terms of each of the facility letters The Bank stated itself to be the lender and the 

customer the borrower. Each agreement specified the amounts borrowed, the period of repayment, the 

provision of security to The Bank and the manner of calculation of interest. The courts of Zimbabwe 

were to have jurisdiction to settle any dispute arising in connection with the facility letters except in 

respect of one facility dated 2011 for US$200 million. For the 200 million facility, the courts of 

England would have jurisdiction. In terms of the facility letters, all amounts paid to the Bank in 

repayment of the facility would be applied firstly to the payment of interest accrued and any fees or 

charges due and thereafter to the reduction of the capital amount. One tobacco company was required to 

open an Evidence Account with The Bank into which account repayments would be made.  Any 

balance in that account after the repayment of the facilities would be applied toward the reduction of 

“any other offshore loans made available by the Bank on the due date of such loans”. Any residual 

surplus balance in the Evidence Account would be paid to the borrower. Interest was to be debited to 

the borrower’s account at a ‘day convenient to the bank’.  

 

The Bank holds nostro accounts with certain foreign banks. It told the court that transactions in these 

accounts were conducted in the following manner. A customer would instruct The Bank to make 

payment to a third party. The Bank generated a telegraphic transfer through SWIFT (a safe international 

payment processing platform used by all banks to transfer money from one bank to another); to transfer 

the funds from its relevant nostro account to the third party’s designated bank account.  In line with 

international banking practice, SWIFT automatically charged a fixed rate against the nostro account 

based on the number of clearing transactions that operated through the system.  SWIFT charged the 

related account directly from that transaction by debiting the account without raising an invoice. 

 

Competing arguments  

 

Issue Taxpayer  

Whether or not 

The Bank was 

entitled to claim 

the cost of a staff 

reduction exercise 

in the year in 

which the offer 

was made to the 

staff to take 

voluntary 

retirement 

 That the deduction ought to have been allowed in the year 2009, which is 

the year in which the expenditure was incurred. 

 That the exercise was a voluntary retirement scheme to which the 

provisions of s12C and s12D of the Labour Act did not apply. 

 That the use of the word “retrenchment” was used inappropriately in 

describing the exercise. 

 That by accepting the applications of the 74 on or before 31 December 

2009, it had incurred an unconditional legal obligation to make payment to 

the 74. 

 That therefore, the obligation to pay arose in December 2009 and should be 
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deducted in the 2009 year of assessment. 

Whether The 

Bank was 

correctly held to 

have earned 

interest in respect 

of offshore loans 

made to various 

customers in each 

of the 3 years of 

the amended 

assessments 

 That interest accruing on the loans had been paid directly to the offshore 

lender, namely, Standard Chartered Bank PLC London.  

 That regarding the 3 tobacco companies and the cotton company, which 

were in a separate category by virtue of the Exchange Control (Tobacco 

Finance) Order 2004 and the Exchange Control (Cotton) Order 2008,it had 

neither received, nor accrued the right to, any interest and that the finding 

of the court a quo to the contrary was wrong. 

 That regarding the loans to the conglomerate and to the cement company, 

these were external loans paid externally and the agreements were subject 

to the laws of England. 

 That the only factors linking it to the matter are the facility letters which 

were drawn in its name, but even that did not establish that it either 

received or accrued the right to interest on these loans as all payments were 

made directly to the offshore bank Standard Chartered PLC in London. 

 

Whether the 

charges debited 

against the foreign 

nostro accounts of 

Standard 

chartered by the 

bank operating 

such accounts 

were liable to 

withholding tax in 

terms of section 30 

as read with the 

17th Schedule of 

the Act 

 That the nostro charges were not liable to non-resident tax for three 

reasons.(a) There had to be a payer who made a physical payment from 

which the tax could be withheld. Since it was not a payer the schedule did 

not apply. (b) The payment had to be from a source within Zimbabwe and 

no payment had been made from Zimbabwe, the debits having been made 

by the foreign bank to the nostro accounts. (c) The fees had to be in respect 

of services of a technical, managerial or administrative nature. In this case 

the fees did not fall within the above description and the section did not 

apply. 

 That in Sunfresh Enterprises (Pvt) Ltd t/a Bulembi Safaris v Zimbabwe 

Revenue Authority2004 (1) ZLR 506 (H) it was held that payment of a 

commission outside Zimbabwe by a foreign client to a foreign marketing 

agent of a local safari operator did not constitute payment of fees in terms 

of para 1(1) of the 17th Schedule of the Income Tax Act. 

 

 

Issue ZIMRA 

Whether or not 

The Bank was 

entitled to claim 

the cost of a staff 

reduction exercise 

in the year in 

which the offer 

was made to the 

stuff to take 

voluntary 

retirement 

 That the exercise constituted a retrenchment in terms of the Labour Act. 

 That in terms of  section 15 (2) (a) of the Income Tax Act, the cost of the 

exercise were deductible in the year of expenditure, that is to say, the year 

in which the expenditure is incurred even if it is paid in a subsequent year. 

 That in the instant case, the assessment was properly made in 2010 which 

is the year in which the expenditure was incurred. 

 That the Bank itself referred to the exercise as a retrenchment. 

Whether The 

Bank was 

correctly held to 

have earned 

interest of offshore 

loans made to 

various customers 

 That the interest in terms of each loan agreement had been earned by the 

Bank and therefore became part of its taxable income. 

 That the real issue for determination was whether The Bank had discharged 

the onus of establishing, on the evidence placed before the court, that there 

was no cause for the payment of interest to it by the onshore borrowers and 

that such interest was in fact not earned by it. 

 That the onus was not discharged by the Bank. 
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in each of the 3 

years of the 

amended 

assessments 

Whether  the 

charges  debited 

against  the 

foreign  nostro 

accounts of 

Standard 

Chartered by the 

bank operating 

such accounts 

were liable to 

withholding tax in 

terms of section 30 

as read with the 

17th Schedule of 

the Act 

 That the nostro charges, whether stated as service charges or transaction 

related charges, are subject to non-resident tax on fees since they fall under 

the definition of ‘fees’ as defined in the 17th Schedule to the Act. 

 That the foreign banks earned certain fees for transactions undertaken on 

the nostro accounts held by them on behalf of the Bank and those fees were 

paid by the Bank.  

 That whichever method was employed by it in making payment, money 

moved from the account held in its name to that of the foreign or non-

resident and it is consequently regarded as having paid or extinguished the 

debt. 

 That by virtue of section 30 of the Act, The Bank was obliged, as payer, to 

withhold tax on the fees and charges. 

 That in so far as the Sunfresh case determined that the originating cause of 

the fees paid to the non-resident was not Zimbabwe, that case was wrongly 

decided and that Zimasco Ltd v Commissioner-General of the Zimbabwe 

Revenue Authority HH 149/16 was the correct exposition of the law. 

 That the words “any amount” above give a broad definition to the term fees 

and contended that money paid as commission could be regarded as “any 

amount” for the purposes of s1(1) of the 17th Schedule.   

 

Court Reasoning and Decision  

Issue  

 

Court Reasoning and Decision  

Whether or not 

the appellant was 

entitled to claim 

the cost of a staff 

reduction exercise 

in the year in 

which the offer 

was made to the 

staff to take 

voluntary 

retirement. 

 That The Bank submitted, for approval by the Retrenchment Board, a list 

of the employees affected by the exercise and that such a procedure is 

necessary only where employees are being retrenched. 

 That in four letters dated between 12 January and 2 February 2010, the 

appellant was advised by the Minister of the Board’s approval of the 

retrenchment exercise in relation to 94 employees, including the 74, in the 

following terms: “Re: Retrenchment of [the names of the staff members].The 

retrenchment Board acknowledges receipt of correspondence referring to the 

Works/Employment Council Agreement in Form LRR2.  Please proceed as per 

agreement.”(My underlining) 

 That in light of the above, the conclusion reached by the learned Judge of 

the court a quo that the staff reduction exercise constituted a retrenchment 

in terms of the Act was inescapable. 

 That it is evident that The Bank followed the retrenchment procedure set 

out in the Labour Act right down to the use of the forms. 

 That the approvals were granted by the Board in 2010.  

 That the commitments made by The Bank to the employees were 

conditional upon the approval of the Minister of Labour and Social 

Services and that since the approvals were only granted in 2010, the 

expenditure could not be deducted in 2009 but was properly deducted in 

the tax year 2010. 

 That the ground of appeal falls accordingly. 

Whether The 

Bank was 

correctly held to 

 That it is evident that The Bank’s witness did not make a good impression 

on the court a quo which found that the allegations made in his evidence 

contradicted the facility letters and the ELCC approvals which were 
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have earned 

interest in respect 

of offshore loans 

made to various 

customers. 

 

produced in evidence. 

 That the insistence that Standard Chartered Bank PLC London was the 

lender was contradicted in each facility letter wherein The Bank was stated 

to be the lender and the customer the borrower. 

 That each agreement required interest to be paid to The Bank and in each 

facility letter it obtained a tax indemnity from the borrower. 

 That the evidence presented by The Bank and witnesses conflicted with the 

documentary evidence placed by The Bank before the court purportedly in 

support of its case. 

 That what clearly emerges from the contents of the facility letters and the 

ELCC approvals, read together, is that The Bank borrowed money from the 

offshore bank for on lending to the six onshore customers or borrowers. 

 That nothing in the facility agreements required the borrowers to make 

payment to any person other than The Bank.  

 That the evidence to the effect that the repayments, inclusive of interest, 

were made offshore to the offshore bank on the Bank’s instruction, called 

for an explanation. 

 That the explanation given that the bank was the agent of the offshore bank 

presents a further difficulty because the Master Risk Participation 

Agreement (MRPA) concluded between the appellant (as Grantor) and the 

offshore bank (as Participant) and placed by the appellant before the court 

as an exhibit, expressly provides to the contrary.  Clause 6.4 provides in 

relevant part:“6.4   Relationship:  There is, and the Participant acknowledges that 

there is nothing in this Master Agreement or any Acceptance Agreement or any 

other agreement or understanding between the parties in relation to a participation 

which: (a) Constitutes the Grantor an agent, fiduciary or trustee for the 

Participant;” 

 That the MRPA further provides that the acceptance agreement would 

prevail over it however, the acceptance agreement was not produced by the 

Bank and it was not part of the Bank’s case that the acceptance agreement 

contained instructions requiring the Bank to ensure that payments were 

made offshore. 

 That the ground of appeal fell accordingly. 

Whether the 

charges debited 

against the foreign 

nostro accounts of 

Standard 

Chartered by the 

bank operating 

such accounts 

were liable to 

withholding tax in 

terms of s30 as 

read with the 17th 

Schedule of the 

Act. 

 

That the Bank’s dispute that the source of the commission is from within 

Zimbabwe and seeking reliance for that proposition on the decision in Sunfresh 

Enterprises (Pvt) Ltd t/a Bulembi Safaris v Zimra2004 (1)ZLR 506 (H) was 

improper because the facts of that case were distinguishable from the present 

case.  

 That in that case Cheda J held inter alia that payment of a commission by a 

foreign client to a foreign marketing agent of a local safari operator outside 

the country did not under para 1(1) of the 17th Schedule of the Income Tax 

Act constitute payment of fees from within Zimbabwe even though the 

originating cause was the safari operation in Zimbabwe.   

 That in casu, the Bank clearly qualifies as the “payer”, i.e., “any person who 

or partnership which pays or is responsible for the payment of fees…” and is 

ordinarily resident in Zimbabwe, whereas in Sunfresh the payment of fees or 

commission was ostensibly done by foreign clients to a foreign marketing agent.” 

 That on the interpretation of ‘fees’ as set out in the 17th Schedule, the Court 

a quo ruled:“The respondent submitted that the words “any amount” above give a 

broad definition to the term fees and contended that money paid as commission 

could be regarded as “any amount” for the purposes of s1(1) of the 17th Schedule.  

In my view, the respondent was correct in its interpretation of the words “any 

amount” to include commission.  From the above definition, it is clear that the 

legislature intended “fees” to cover any sum of money, by whatever name called, 

and paid for services rendered of a technical, managerial, administrative or 



 

Page 15 of 27 
   

consultative nature save for those that are expressly excluded”. 

 That the court respectfully associated itself with the views of the Court a 

quo on the point of “fees” 

 That as in the Zimasco case, the originating cause of the fees in casu, is 

entirely in Zimbabwe. 

 That the fees and charges in issue are raised by the banks holding the 

nostro accounts in respect of transactions undertaken by them on behalf of 

the bank which issues an instruction on behalf of its clients in Zimbabwe 

and pays on behalf of those clients using its nostro accounts. 

 That these transactions clearly amount to services of a managerial or 

administrative nature within the meaning of para 1(1) of the 17th Schedule. 

 That, in so far as the Sunfresh case conflicts with the Zimasco decision on 

the issues discussed above the Court would consider the Zimasco decision 

to be the correct exposition of the law. 

 That all the 3 requirements enunciated by the Bank were met and that it 

follows that the Bank, as payer of the fees, was obliged to withhold the 

non-resident tax and remit such tax to the Commissioner within 30days. 

Courts final 

decision 
 The appeal falls to be dismissed on all 3 grounds 

 No order as to costs  

 

Decision Impact 

In dealing with deductions, taxpayers must take into cogniscence the exact time in which the 

unconditional obligation to pay in satisfaction of a debt or an expense arises. Failure to do so results in 

an inappropriate claim for a deduction which might result in the claim being disallowed. The Court 

reaffirms the legal position in the case of Edgars Stores Ltd v CIR 1988 (3) SA 876 A, 50 SATC81that 

an expenditure that is contingent on the happening of an event or the fulfilling of an obligation is 

incurred when all conditions have been fulfilled or when that event has occurred. Taxpayers need to 

demonstrate that all obligations or terms in agreements have been fulfilled and that an unconditional 

obligation to pay has arose to avoid premature claims for expenses. Taxpayers must beware that all 

contracts they enter will be scrutinized and will form the basis of interpretation in determining where an 

expense will be allocated and whether it has been incurred or is subject to other conditions not 

necessarily embodied in the contract but ancillary to the fulfillment of the obligations in the contract. 

When dealing with non-residents, taxpayers must scrutinize all their payments for foreign services as 

they give rise to withholding taxes notwithstanding the payment method used to pay for those services. 

Taxpayers must no longer follow the position in the Sunfresh case, which excluded commission, paid to 

foreign to a foreign agent and follow the Zimasco decision as the correct exposition of the law instead. 

The primary responsibility to withhold tax on fees lies with the payers of those fees that are residents of 

Zimbabwe (irrespective of the method of payment) or non-residents carrying on a business in 

Zimbabwe through a permanent establishment situated in Zimbabwe. 

 

3.2 Fiscal Appeal 

Nothing to report on 
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4 Interpretations & Announcements 

 

4.1 Tax Matrix Analysis of Existing and New Legislation 

 

4.1.1 Expenditure is Tax Deductible when “Incurred” 
 

Background 

A good tax system embraces the principles of vertical entity; horizontal entity; certainty; simplicity; tax 

neutrality; flexibility; effectiveness; consistence and coherence. It must balance these principles and not 

allow the tide to shift greater to one principle more than the other. The consequence of that results in a 

tax system that is not fairly balanced between the interests of the taxpayer and the interests of the tax 

authorities. Several taxpayers have had certain deductions disallowed by the ZIMRA because of the 

misinterpretation of the word “incurred”.  The principle provision on allowable deductions is section 

15(2) (a) of the Income Tax Act which  provides that “the deductions to be allowed shall be expenditure or 

losses to the extent to which they are incurred for the purposes of trade or in the production of income except to 

the extent to which it is of a capital nature.“It is important to note that our courts are not concerned with 

deductions which may be considered proper from an accountant’s point of view or from the point of 

view of a prudent trader, but merely with the deductions which are permissible according to the 

language of the Act. This is the common pitfall of most taxpayers when they approach the courts for 

relief after a deduction has been disallowed by the Commissioner. This article is predicated at 

unpacking the meaning of the provisions “incurred in the production of income” in the context of 

allowable deductions. 

 

Law and Interpretation 

The word incurred ordinarily means an actual payment or an obligation undertaken to be paid. In 

defining the meaning of “actually incurred” the court in ITC 542, 13 SATC 116 held that: “the words 

‘expenditure actually incurred’ seem to me to mean: (1) moneys actually paid out; or (2) moneys which a trader is 

legally liable to pay.” “Incurred”, in the context of allowable deductions, entails that expenditure is 

allowed as a deduction when incurred, not necessarily when paid. As long as the taxpayer has acquired 

a legal liability to pay, he is considered to have incurred expenditure. Fortunately there is a lot of case 

law within our jurisprudence and that of our neighbours that elucidates further on the meaning of 

“expenses incurred” in the context of deductions. In the case of Edgars Stores Ltd v CIR (416/86) 

[1988] SCA 70it was held that: “it is clear that only expenditure (otherwise qualifying for deduction) in 

respect of which the taxpayer has incurred an unconditional legal obligation during the year of 

assessment in question may be deducted in terms of sec11a”which is the equivalent of section 15 (2) (a) 

of the Income Tax Act. For an expense to be allowed as a deduction, it must have been incurred for the 

purposes of trade or in the production of income. This position is propounded in the case of Sub-Nigel v 

CIR 15 SATC 381 which also qualifies the provision “in the production of income”. It is explained that 

an expense incurred in the production of income does not necessarily mean that income has to be 

produced immediately after the expense has been incurred or that income has to be produced at all as a 

direct consequence of the expense. In this case, the court allowed premiums to insure against loss of 

profits and cost of standing charges during suspension of operations owing to fire. The Appellate 

division held that the court is not concerned whether a particular item of expenditure produced any or 

part of the income; what it is concerned with is whether that item of expenditure was incurred for the 

purpose of earning income. The phrase “expenses incurred” does not mean the expense must be 

necessary. The taxpayer has room to operate its business in a manner that it deems fit. Whether the 

expenses incurred are extravagant or necessary is outside the purview of the Commissioner. This 

position is buttressed in the case of Afrikanse Verbond Begrafnis Onderneming Beperk v CIR 1950 (3) 

SA 209 (A) where the court held that:“so long as the expenditure is incurred by the taxpayer and the taxpayer 

complies with the other requirements for deductibility, the expense will qualify as a deduction for tax purposes 

even if the expenditure is unnecessary or extravagant”. Expenses incurred do not necessarily mean expenses 

actually paid. The case of Port Elizabeth Electric Tramway Company V CIR 1936 CPD 241, 8 SATC13 

captures this principle. In case the court held that: “…but expenses “actually incurred” cannot mean “actually 
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paid.” So long as the liability to pay them has actually been incurred they may be deductible.” This principle 

was further demonstrated in the case of Concentra (Pty) Ltd v CIR 1942 CPD 509, where the taxpayer 

had agreed with its directors that they would be compensated for use of their own personal cars on the 

company’s business. It was held that the liability to compensate its directors for the use of their motor 

cars arose as and when the cars were used, even though the amounts could have been subject to 

discussion and adjustment. The liability arose when the work was performed for which the taxpayer had 

agreed to make payments.  

 

Despite all this case law defining the meaning of the provisions of section 15, taxpayers often find 

themselves in tax storms when certain expenses are disallowed by the authority for failure to meet the 

requirements of deductibility. In the recent case of CF (Pvt) Ltd v ZIMRA HH 099/18a taxpayer’s 

attempt to deduct audit fees kept in a separate fund or a provision was disallowed by the Commissioner. 

The court’s findings on the facts on audit fees was that through the reading of the contracts of 

engagement with the auditors, the taxpayer incurred inchoate liability to pay at each stage of 

performance and an absolute liability to do so on the date on which performance was completed and the 

amount actually expended quantified and brought into account. The court further held that the onus of 

proof of when the audit commenced and was completed was on the taxpayer. The Court in arriving in 

its decision to uphold the decision of the Commissioner to disallow audit fees, relied on the cases of 

Commissioner of Taxes v A, Federal Commissioner of Taxation v James Flood (Ply) Ltd (1953) 88 CLR 

493, Nevill & Co Ltd v Federal Commissioner of Taxation, and the English case of Edward Collins and 

Son Ltd v IRC 12 TC 773 at 783.For an expense to be deemed incurred, there must be a legal liability to 

pay which is enforceable in a court of law through a civil action. It must be noted that provisions or 

contingent liabilities are not actually incurred because they do not bind any party to make payment and 

are not even enforceable in a civil court. Therefore, taxpayers must not claim leave pay provisions, 

stock obsolescence provisions, among many other provisions and other contingent expenses. The Court 

held that the main principle to be drawn from the cases was that an expenditure or loss arising from the 

terms and conditions set out in a contract is incurred when the contracted work is performed. 

Juxtaposing the principle in the cases noted above to the facts, the court found that the provisions made 

in respect of the audit fees constituted a contingent liability, the performance of which was "impending, 

threatened or expected" in the future and not an unconditional obligation to pay in the year of 

assessment because the service had not been rendered therein. An unconditional obligation to pay 

would arise as and when the audit was performed and completed.  

 

Decision Impact 

It can be concluded from all the tax cases cited above that the courts are not concerned with deductions 

which may be considered proper from an accountant’s point of view or from the point of view of a 

prudent trader, but merely with the deductions which are permissible according to the language of the 

Act. For instance, in the CF case, it might have been prudent to set aside a provision for audit fees as a 

good accounting principle, but the law provided the contrary which resulted in the deduction being 

disallowed. Whether the provision was put in place to evade tax or was done innocently is immaterial; 

the point to be drawn from this case is that taxpayers must acquaint themselves with the provisions of 

the law and avoid tax snares and subsequent closure of their businesses due to large arrear in taxes. 

Taxpayers are sometimes found wanting, and draw the adverse inference that the provisions of the law 

do not take into account the interests of the taxpayer which is not entirely true. Taxpayers need to be 

trained in order to appreciate the provisions of our law. 

 

4.1.2 Cryptocurrency: A Condiment for Tax Evasion and Illicit Financing? 
 

Background 

In order to foster economic recovery and development there is need to have serious players and 

embrace innovation. On that same note, we cannot ignore the fact that not every innovation is beneficial 

to the growth of the economy, hence there is need to embrace it with caution. But an outright 

technophobia is an impediment to growth. With the prevailing liquidity crisis, some traders have 
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resorted to virtual currencies to facilitate payments. This piece of writing is targeted at unfolding the 

pros and cons of cryptocurrency including the tax effect thereof. 

 

Law and Interpretation 

A cryptocurrency is a digital virtual currency that uses very strong cryptography for security. A 

cryptograph is a sort of coded message. Cryptocurrency is difficult to counterfeit because of this 

security feature. Arguably, the most appealing feature of cryptocurrency is that it is not issued by any 

central authority, rendering it in theory immune to government interference or manipulation. The most 

popular crypto currency is Bitcoin which was launched in 2009. There were over 17 million bitcoins in 

circulation, which have a total market value of over $US 140billion as at May 2018.The benefits of 

cryptocurrency include but are not limited to: making it easier to transfer funds between parties in a 

transaction; minimal processing fees in transfer of funds in comparison to most financial institutions for 

wire transfers. For a nation like Zimbabwe, this is a sensible alternative method of payment for imports 

given the scarcity of foreign currency. Like any online technology, the obvious drawback is the risk of 

hacking. On the 20th of June 2018, according to the BBC News, a South Korean Cryptocurrency 

exchange trader, Bithump lost US$32 million from hackers. The security features are not hack proof, 

consequently the high risk associated with trading in this currency is glaring. Cryptocurrency advocates 

canvass the use of this currency because of its anonymity, but we consider this feature to be a con and 

not necessarily a pro. The anonymity nature of the transactions makes the trade a haven for criminal 

activity such as money laundering and tax evasion. Due to the fact that cryptocurrency is virtual and 

does not have a central repository or storage, its digital balance could easily be wiped out by a computer 

crash if the backup copy of the holdings does not exist. 

 

There has been a lot of scepticism with this form of currency in many jurisdictions. The legal status of 

cryptocurrency is at variance from one country to the other. Others have legitimized the use and trade in 

cryptocurrency whilst others have banned or restricted its use. For those that have allowed or 

legitimized the currency, they have classified it differently.  Others have banned the handling of 

cryptocurrency by financial institutions whist others have only illegalised the currency in respect of 

buying goods. In Zimbabwe, the Reserve Bank of Zimbabwe banned all financial institutions from 

accepting cryptocurrency as collateral, opening accounts of exchanges dealing with cryptocurrency; 

transfer or receipt of money in relation to purchase or sale of virtual currencies. From a tax perspective, 

it is a very prudent move by the Reserve Bank of Zimbabwe. The legal framework governing the 

collection of revenue in the trade of virtual currencies has not been set up yet. The anonymity nature of 

the transactions makes traders out of reach from the taxman. This is a particularly dangerous position 

for the fiscus because there is no way of keeping track of the transactions performed. The only way in 

which the taxman can know about how much income a taxpayer has made from the trade in virtual 

currencies is through full disclosure by the taxpayer. The major strength or allure of the virtual currency 

is the anonymity nature of the transaction. Although the move by the Reserve Bank was a sensible one, 

it was done hurriedly without proper thought of the legal consequences of the action. At the face of it, 

the RBZ had violated the administrative principle of audi alterem partem. It could be that they wanted 

to buy time to allow them to formulate policy to govern the trade in cryptocurrency. The Reserve Bank 

simply had no law to stand on regarding the ban. The ban was just imposed without following proper 

administrative procedure. The void in the law regarding cryptocurrency leaves the country exposed to 

the vagaries of tax evasion and the consequent loss of revenue. It is critical for the legislature to quickly 

make law that either governs the trade or bans the trade in cryptocurrency. There is a general lack of 

understanding of this virtual currency amongst many people, the world over. It can be deduced that the 

stance taken by the central bank is that of caution. In the United States of America, an arguably leading 

economy in the world, through its revenue authority, the Internal Revenue Service (IRS) ruled that 

virtual currency would be treated as property for tax purposes. This means that virtual currency would 

be subject to capital gains tax. Perhaps, Zimbabwe could pick a leaf from the way the Americans handle 

the virtual currency. In summation, in the United States of America, trading cryptocurrency to fiat 

currency like the dollar is a taxable event; trading cryptocurrency to cryptocurrency is a taxable event; 

using cryptocurrency for goods and services is a taxable event; giving a cryptocurrency as a gift is not a 

taxable event unless one exceeds the gifts tax exemption, buying cryptocurrency with USD is not a 

taxable event as gains will only be realised when one trade, uses or sells the virtual currency.  
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Decision Impact 

Our legislature must see this as an opportunity to collect revenue, perhaps by learning more of the 

currency and the technology, and then formulate a policy that is in tandem with the prevailing economic 

conditions of Zimbabwe. This obviously takes time as this is not a well understood trade and 

technology. There must however be a balance between open mindedness and caution given the high risk 

of scammers that roam the internet jungle.  

 

4.1.3 Taxpayers cannot raise new grounds at Court Appeal Stage 
 

Background 
Taxpayers often make the fatal mistake of making hasty objections to the decisions of the 

Commissioner hence failing to capture all the necessary facts and grounds of objection. They end up 

leaving behind important facts which can give them leverage and it is only when they appeal against the 

Commissioner’s decision that they realise of such facts. Sometimes the grounds of objection are 

omitted maybe because they are devoid of merit or not yet ripe at the lodging of the objection or just an 

oversight on the part of the taxpayer. As a result of any of these reasons of omission, taxpayers then 

find themselves back to the initial point of raising objection facts albeit at the wrong stage of dispute 

resolution, for the case would have already escalated to the point of appeal and already past the 

objection stage. What then does our legislation aver about raising new issues at the point of appeal?  
 
Law and Interpretation 
When a taxpayer is disgruntled by a ZIMRA tax assessment, the recourse is to file an objection to the 

assessment. Section 32 of the VAT Act and section 25 of the Capital Gains Tax Act provide for the 

procedure of objections. The equivalent of the pieces of legislation cited above is section 62 of the 

Income Tax Act which provides that: 
 “Any taxpayer who is aggrieved by— 
(a)  any assessment made upon him under this Act; or  
(b)  any decision of the Commissioner mentioned in the Eleventh Schedule or 
(c)  the determination of a reduction of tax in terms of section ninety-two, ninety-three, ninety-four, ninety-

fiveorninety-six; 
may, unless it is otherwise provided in this Act, object to such assessment, decision or determination within 30 

days after the date of the notice of assessment or of the written notification of the decision or determination in the 

manner and under the terms prescribed by this Act…” 
 
The objection should be in writing and must state all the grounds upon which the objection is premised. 

An objection must be lodged with the ZIMRA within 30 days of receipt of notice of assessment. 

However, a taxpayer may be allowed to lodge the objection on a period later than the stipulated 30 days 

if the taxpayer has reasonable explanation for the delay and has applied for condonation basing on such 

facts. It is trite at law that in any condonation application, the factors to be considered are: whether the 

applicant has reasonable explanation for the delay; whether the applicant has prospects of success in the 

main matter; whether the delay is not too inordinate and the balance of the interests of justice. When an 

objection is disallowed by the Commissioner General in terms of the Acts, the next port of call is 

appealing to the Special Court for Tax Appeals or the High Court in terms of section 65 of the Income 

Tax Act. On appeal, the grounds raised in the objection become the basis of the appeal. The general rule 

is that at the hearing of any appeal, the arguments of the appellant shall be limited to the grounds stated 

in the notice of objection. The exception to the rule however, is that an appellant may rely on new 

grounds by agreement with the respondent (ZIMRA) or after leave of court is sought and given on good 

cause shown as specified in section 65(4) of the Income Tax Act as follows: 
 
“(4) At the hearing of any such appeal the arguments of the appellant shall be limited to the grounds stated in his 

notice of objection: 
Provided that the High Court or the Special Court which hears such appeal may, on good cause being shown or by 

agreement of the parties, grant leave to the appellant to rely on other grounds.” 
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Therefore, in a scenario that the ZIMRA has refused to allow certain new grounds to be placed before 

the court, it is the prerogative of the taxpayer to make an application for leave to introduce such new 

grounds. This point is well captured in the case of CF v ZIMRA HH 099/18 at para 198where the 

honourable Kudya J held that: “I must point out that this alternative ground was not raised by the appellant in 

the objection letter and cannot be considered unless leave, based on agreement or good cause has been granted in 

terms of s 65 (4) of the Income Tax Act.” However, neither the Act nor rules provide the definition of what 

constitutes good cause. The reason is that what constitutes good cause varies from one case to the other. 

Therefore to give definition as to what constitutes good cause may inconveniently interfere with the 

application of the provision to future cases not in the current contemplation.  There is a plethora of 

cases that define the meaning of good cause shown in the context of the facts given in those cases. The 

case of Madinda v Minister of Safety and Security [2008] 3 All SA 143 (SCA) in dealing with an 

application for condonation the court held that:“‘good cause’ looks at all those factors which bear on the 

fairness of granting the relief as between the parties and as affecting the proper administration of justice. In any 

given factual complex, it may be that only some of many such possible factors become relevant. These may 

include prospects of success in the proposed action, the reasons for the delay, the sufficiency of the explanation 

offered, the bona fides of the applicant, and any contribution by other persons or parties to the delay and the 

applicant’s responsibility therefore.” 

In the context of new grounds of appeal in a tax matter, however, it would appear that what constitutes 

good cause shown would be a reasonable explanation for the failure to raise the ground in the initial 

objection notice. The question of what constitutes a reasonable explanation depends on the facts. A 

taxpayer will seek the court’s indulgence to grant leave. In seeking indulgence with the court the 

taxpayer has to be tactful, respectful and articulate the reasons for delay with sufficient clarity. Leave is 

not granted for the mere granting of it, but a reasonable explanation must be given.  
 

Decision Impact 

Taxpayers need to take note of the fact that they should exhaust all the necessary grounds of objection 

upon filing an objection against the Commissioner’s decision, in order to curb situations where they end 

up seeking leave or ZIMRA’s permission to bring new facts into the picture at the point of appeal. If 

however it so happens that some facts were omitted, there is thus the need to consult a legal practitioner 

who is able to give a reasonable explanation for the omission to raise the grounds during the objection 

stage. A case is made or broken by the choice of legal counsel by the taxpayer; hence the taxpayer must 

beware since this legal position is trite at law. 
 

4.1.4 Contracts; Not just a Signature on Paper 
 

Background 

 

The old adage cavet subscriptor is very important when it comes to signing. Besides the commercial 

disputes that can arise between the contracting parties, contracts are instruments which can invite 

unwanted taxes (tax penalties and interest) if poorly drafted. To the extent that contracts and reality 

or conduct are at variance the later prevails for tax purposes and thus contracts will only become 

worthless papers in the eyes of the taxman. To this end, taxpayers are urged to be more careful when 

signing contracts and to engage taxpayers beforehand than to think about it as an aftermath; lest it 

could be a case of closing the barn when the horses have bolted. 

 

Signing contracts is not just a matter of appending your signature on paper but one should really pay 

attention to detail. Caveat subscriptor is a trite principle at law which is roughly translated as “signatory 

beware”. It entails that documents must be thoroughly read and understood in respect of legal and tax 

consequences of therein before signing. Many at times companies make agreements with other parties 

without proper understanding of the implications there after. It is of paramount importance to 

understand the parties involved in a contract, the risk involved and the rights and responsibilities to be 

carried out under the contract. In some instances, a taxpayer may enter into an agreement without 

proper insight as to the tax implications of that agreement. This usually results in the taxpayer being 

liable to penalties and interest accumulation. When engaging in a contract it should be at arm’s length 

i.e. whether the contract is between related parties or between unrelated parties, the agreement should 
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be at fair market value. This means that in terms of pricing, the agreed charges should be at market rate 

and the conditions should not be flexed in favour of any of the parties just because of the relationship 

between the two. 
 

Law and Interpretation 
 

Non-arm’s length or abnormal contracts 

 

More specifically, section 23 (1) provides that ‘where any person carrying on a trade in Zimbabwe purchases 

any property, whether movable or immovable, from any other person at a price in excess of the fair market price, 

or where he sells any property, whether movable or immovable, to any other person at a price less than the fair 

market price the Commissioner may, for the purpose of determining the taxable income or assessed loss, as the 

case may be, of such first-mentioned person, determine the fair market price at which such purchase or sale shall 

be taken into his accounts or returns for assessment. The section was tested in Elite Wholesale (Rhodesia) 

(Pvt) Ltd v COT (1955) 20 SATC 33. The case involved low marked up sale transactions between 

associates. The Commissioner refuted the low mark-up and increased it to 15% on cost. However the 

Commissioner lost the case. The court held that “If the transaction is a perfectly innocent one, if it is not 

fictitious or colorable, the mere fact that a reduction in income has resulted is not a sufficient justification for the 

exercise of the power. An occasion for its exercise arises when there is something about the transaction which 

indicates an intention . . . to evade assessment or tax, something which shows a lack of good faith or the presence 

of (quoting from precedents) ‘moral dishonesty in the taxpayer’s mind’. When a taxpayer enters into an 

agreement, it is of paramount importance to avoid signing contracts that are not in conformity with the 

provisions of section 98. Section 98 of the Act gives the Commissioner the power to reconstitute 

contracts or not to follow the terms of a contract that he considers to have been drafted for the sole of 

main purpose of tax evasion. The Commissioner will reconstitute the contract in such a manner that he 

deems appropriate for the prevention of that avoidance. Sometimes taxpayers find themselves in 

situations where they are liable for taxes that they had not anticipated. Contracts must be drafted taking 

into account not only the commercial obligations but the tax obligations as well. 

 

Contracts with related parties 

Time and again companies under charge or over charge their counterparts when they embark on 

agreements. Some of  the transactions between related parties can be offering technical support services 

within group set ups; financial assistance in terms of  loans, guarantees and extended credit terms; 

intangible transactions for example the use of brand, know how, IP, royalties; making available 

equipment either for rental payments or no consideration. Transactions like these need careful 

consideration of tax issues involved in terms of transfer pricing. For accounting purposes there will not 

be any problem in terms of pricing as financial statements are prepared based on figures. When it comes 

to the taxman it will be a different issue. Some companies find themselves in a scenario whereby they 

trade with a company in which the controlling shareholding of the company is also part of the board of 

the company with which that company is transacting with and enter into abnormal contracts that are 

predicated at tax avoidance or evasion. Upon whiff of this sort of arrangement, the taxman immediately 

invokes the provisions of section 2A(1)of the Income Tax Act which provide that “where a person, other 

than an employee, acts in accordance with the directions, requests, suggestions or wishes of another person, 

whether or not the persons are in a business relationship and whether or not those directions, requests, suggestions 

or wishes are communicated to the first-mentioned person, both persons shall be treated as associates of each 

other for the purposes of this Act”. The effect of this is that taxpayers will be deemed associates. 
 

When section 2A has been invoked, the subsequent section to be applied in such instances is section 

98B which deals with transactions of associates. The ramifications of this kind of arrangement is well 

captured in subsections (1) and (2) of section 98B which provide that: “(1)For the purposes of this section, 

where a person engages directly or indirectly in any transaction, operation or scheme (hereinafter referred to as “a 

controlled transaction ”), with an associated person, the amount of taxable income derived by a person that 

engages in that transaction shall be consistent with the arm's length principle, where the conditions of the 

controlled transaction do not differ from an uncontrolled transaction, that is to say, from the conditions that would 

have applied between independent persons, in comparable transactions carried out under comparable 

circumstances.(2) Any amount of income that would have accrued to either of the associated persons in a 
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controlled transaction and been taxable in Zimbabwe, shall, in the absence of the arm's length principle in that 

transaction which resulted in the avoidance, reduction or postponement of the liability to tax of either or both of 

them for any year of assessment, be included in the taxable income of either or both of them and be liable to be 

taxed accordingly. 

 

Contracts with non-residents 

Taxpayers must be mindful of certain clauses in contracts with non-residents. Non- residents often 

bargain for tax reduction incurred by them on the foreign lands and often bring about the clause “all 

taxes of the country to be borne by the payee.” This is a very dangerous clause because it imputes tax 

liability on the payee and yet provisions such as the 17th Schedule categorically state that non-resident 

tax on fees is the responsibility of the non-resident. Unfortunately, because taxpayers have not read the 

terms of the contract they end up having to gross up (paying tax on behalf of someone) in order to 

comply with the law. These are issues that can be avoided if taxpayers read contracts thoroughly. 

Notwithstanding the forgoing, ZIMRA may disallow the expenditure incurred in paying someone else’s 

taxes as not incurred in the production of income in terms of s15 (2) (a). The ZIMRA will rightfully 

disallow because when an expense is incurred on behalf of another, it will be deemed a donation. 
 

Contracts vs. conduct  

It is regrettable that most taxpayers do not follow the terms and conditions embodied in the contracts 

that they enter. The conduct of the parties to the contract sometimes goes off on a tangent vis-a-vis the 

form or the actual terms embodied in the contract. However, the ZIMRA will use substance over form 

as the basis of interpretation of the contract where there is repugnance and ambiguity especially if the 

substance favours the fiscus.To reinforce this point is the case ofSARS vNWK (27/10) [2010] ZASCA 

168 (1 December 2010) wherein the Supreme Court of Appeal, in considering the matter, held that: “It 

is trite that a taxpayer may organize his financial affairs in such a way as to pay the least tax permissible. There is, 

in principle, nothing wrong with arrangements that are tax effective. 5 But there is something wrong with dressing 

up or disguising a transaction to make it appear to be something that it is not, especially if that has the purpose of 

tax evasion, or the avoidance of a peremptory rule of law. However, as Hefer JA said in Ladysmith, 6 one must 

distinguish between the principle that one may arrange one’s affairs so as to „remain outside the provisions of a 

particular statute‟, and the principle that a court „will not be deceived by the form of a transaction: it will rend 

aside the veil in which the transaction is wrapped and examine its true nature and substance‟ (per Wessels ACJ in 

Kilburn v Estate Kilburn, 7 cited by Hefer JA in Ladysmith8). As the court said in Ladysmith9 the principles are 

not in conflict.” The court further explained the concept and held that: “In my view the test to determine 

simulation cannot simply be whether there is an intention to give effect to a contract in accordance with its terms. 

Invariably where parties structure a transaction to achieve an objective other than the one ostensibly achieved they 

will intend to give effect to the transaction on the terms agreed. The test should thus go further, and require an 

examination of the commercial sense of the transaction: of its real substance and purpose. If the purpose of the 

transaction is only to achieve an object that allows the evasion of tax, or of a peremptory law, then it will be 

regarded as simulated. And the mere fact that parties do perform in terms of the contract does not show that it is 

not simulated: the charade of performance is generally meant to give credence to their simulation.” 

The legal position elucidated above is in tandem with how the Commissioner of ZIMRA will treat 

transactions predicated at tax evasion. 
 

Decision Impact 

Although companies have freedom of contract, they should give careful consideration to every little 

detail to avoid disputes with the taxman especially when drafting the terms that govern their contracts. 

For example contracts for management fees in which remuneration is 2% of turnover may fail to find 

favour with the tax man because they lack justification of the work done. Remuneration is for actual 

work done, in which allocating keys such as hours spent on the particular job are used, for example. 

With this kind of agreement, the ZIMRA may fail to find basis in which the 2% of turnover is being 

arrived at which may result in the ZIMRA disallowing the deduction on the basis that it is not incurred 

in the production of income. It is the duty of the taxpayer to justify the price of a contract. When 

companies engage in contracts transfer pricing rules should be adhered to and there should be transfer 

pricing documentation as guideline. A company should identify its related parties and make sure all 

their transactions are at arm’s length. It is better to engage a lawyer and a tax expert when drafting 

contracts and have all the implications of that contract laid out. Mainly multinationals, group 

companies,family run businesses and companies who intertwine business transactions with their related 
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counterparts should be on the watch out in terms of agreements. Avoid unnecessary penalties and 

interests by appending your signature where the pricing is right and where the terms and conditions are 

fairly drafted. To this effect, it is prudent to have a tax expert review the contract to ensure that tax 

loops are closed and that there is no tax exposure arising out of the either the terms or the substance of 

the contract. 
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4.2 Announcements 

 

4.2.1 RBZ warns Banking Institutions Facilitating Tax Evasion. 
 

The Reserve Bank of Zimbabwe issued a circular in May 2018 to banking institutions warning them 

against use of virtual currencies or cryptocurrencies. A cryptocurrency is a digital asset designed to 

work as a medium of exchange that uses strong cryptography to secure financial transactions, control 

the creation of additional units, and verify the transfer of assets. The use of cryptocurrency has been 

going on for some time now because of liquidity challenges in the country. However this financial 

system is said to be illegal and has negative impact on the country’s financial system as stated by the 

Reserve Bank of Zimbabwe.The banking institutions involved in this trade were given sixty days from 

date of issuance of the circular to liquidate and restitute their account balances.The circular read as 

follows: 
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Decision Impact 
Cryptocurrency possesses characteristics of a traditional tax haven. Because there is no jurisdiction in 

which they operate, they are not subject to taxation at source and their accounts are anonymous. These 

characteristics cause cryptocurrency companies not to declare revenues, earnings and losses. 

Significantly, cryptocurrency is not dependent on the existence of financial intermediaries such as 

banks as they are exchangeable informal. This will be a disadvantage to the Revenue Authority as there 

will be no way of knowing the income of a cryptocurrency trader unless the service provider voluntarily 

declares it. 
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5. Disclaimer Clause 
 The information contained in this MTU is for general guidance only and is not intended as a 

substitute for specific advice in considering the tax effects of particular transactions. Whilst a lot of 

care has been taken in the compilation of the information and opinions contained in this publication, 

no liability is accepted for the consequences of any inaccuracies contained in this guide. The 

information does not constitute a legal advice nor can it be relied on in any dispute with the tax 

authorities and shall not constitute any legal or tax opinion in this or any jurisdiction.   

 

 The analysis contained in this MTU is based on the current legal framework which is subject to 

change and Tax Matrix (Pvt) Ltd or its employees assume no obligation to update or otherwise revise 

the materials contained in this or any of its MTUs. In making their considerations, recipients or 

people with access to the MTU are advised to make their own independent assessments, and, in this 

regard, to consult Tax Matrix or their own professional advisors before taking any action. The 

information and opinions contained in this MTU is valid as at the date of uploading on the website, 

preparation or compilation, any of its contents may be subject to change without notice.  

 

 The information contained and opinions contained in this MTU are for the purpose of general 

information (“the purpose”) and for no other purpose.  The company disclaims any responsibility for 

the use of the information contained herein for a different purpose or context. 

 

 The information contained and opinions contained herein must not be copied, published, reproduced 

or distributed in whole or in part to others at any time by the recipients. Tax Matrix (Pvt) Ltd retains 

all intellectual copyright information contained and opinions contained in this MTU.  Recipients 

should seek the written permission of the company before distributing copies of information and 

opinions contained in the MTU to third parties. 
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