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Executive summary 
We are honored to present our March 2017 Monthly Tax Update (MTU)designed to keep businesses and 

individuals informed on the latest tax issues and bring value to their career prospects. In this issue, we 

analyze tax developments to ensure that our clients keep abreast on changes in the tax world. It is our 

sincere hope that our MTU booklets will keep our clients updated with information that includes changes 

in tax and other related laws, courts decisions, announcements and interpretations that bring relevancy to 

the business environment.    

 

South Africa publishes date of entry into force of revised ZIM/RSA tax treaty 

South Africa has gazetted date of entry into force of the revised Zimbabwe/South Africa tax treaty. A DTA 

is a reciprocal arrangement and has no force unless benefits can be obtained by residents of either 

Zimbabwe or South Africa. The Minister of Finance Economic and Development. Mr. Patrick Chinamasa 

should regularize for the treaty benefits to be realised.  

 

Packers International Limited unsuccessfully challenged law on garnishee orders  

Packers International Limited’s bid to make a law on appointment of agents (garnishee order) 

unconstitutional was unsuccessful. A garnishee order by ZIMRA is constitutional. It overrides all 

provisions that may be enacted under any other laws. The order is challenged only on administrative 

grounds i.e if ZIMRA has not followed the due process or erroneously placed it. The High Court also told 

it has no duty to take sides when presiding over cases. The court had adjudged that Packers was unfairly 

or administrative mistreated by ZIMRA, an issue which Packers had not stated in neither its objection nor 

notice of appeal. 

 

Government further penalizes related party service contracts 
The recent amendment of s16 (1) (r) of the Income Tax Act (Chapter 23:06) by the Finance Act, 2017 is 

likely to see significant reduction in provision of intra group services. Under the new law, virtually all 

related party purchased services will be subject to limitation of deduction of 1% of total deductible 

expenses of the paying entity. This includes payments for specific services and fee type arrangements 

offered between associated enterprises.   

 

Deadline for submission of 2016 income tax returns    
The Commissioner General has issued Public Notice No. 8 of 2017 informing taxpayers of their 

requirement to submit returns for the year of assessment 31 December 2016 in terms of s37 and 37A of 

the Income Tax Act (Chapter 23:06) (www.zimira.co.zw) .Submission of returns is an annual event and 

the timing is 30th of April for taxpayers on self-assessment.  

 

Tobacco farmers’ dilemma- Tax Matrix MD guest speaker on ZTV 
Mr. Marvellous Tapera the Managing Director of Tax Matrix (Pvt) Limited was the guest speaker on ZTV 

8pm news hour on the 3rd of April 2017 as the Minister of Finance and Economic Development, Mr. Patrick 

Chinamasa suspends the 10% withholding tax on payments paid to tobacco farmers. The issue had sparked 

a heated debate within the economy over the past weeks and in the process test ZIMRA administrative 

agility. Withholding tax on local tenders is in terms of s80 of the Income Tax Act (Chapter 23:06). The tax 

affects business to business transactions such as on payment for goods or services including payments to 

tobacco farmers. The public notice which had been published by ZIMRA in 2010 exempting farmers from 

withholding tax is an incorrect interpretation of the law. ZIMRA has no jurisdiction over law creation. 
 

ZIMRA appoints mining companies as value added withholding tax agents 
The Zimbabwe Revenue Authority (“ZIMRA) is wasting no time in implementing the newly enacted VAT 

withholding tax as mining entities are the first to be appointed agents. Suppliers of mining entities will 

should expect to receive their payments less two-third of the output tax to be paid to them. 

  

 

 

 

http://www.zimira.co.zw/
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1. Tax Matrix news and developments 
 

1.1 Tax Conference Victoria Falls 2017 
 
Tax Matrix (P.v.t) Limited and AES are proud to inform you that that they will jointly host a tax conference 

in Victoria Falls in June 2017. The first of its kind to be ever hosted by an organization in Zimbabwe. The 

conference presents a unique opportunity to participating organisations to meet and share the latest 

developments and trends in the tax environment in Zimbabwe and how this impacts on the profitability 

and viability of business including the ability of the economy to compete regionally and internationally for 

investment flows into the country. It is our pleasure to invite you to the Tax Conference Victoria Falls 

2017.  Details as follows: 
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1.2 Tax Matrix Managing Director launches VAT book 

 
Tax Matrix (Pvt) Limited congratulates its Managing Director, Mr. Marvellous Tapera on the successful 

launch of his book ‘VAT Concepts and Practice’. The launching ceremony was held at Meikles Hotel 

in Harare. Dr T Gomo CEO of Africa Education Services was the master of ceremonies. Dr Eve 

Gadzikwa Managing Director of Standard Association of Zimbabwe and President of African 

Organisation of Standardisation officiated the ceremony as the Guest of Honour. In her speech Dr 

Gadzikwa emphasised that the book is a ‘MUST READ’ for all business operators regardless of 

industry. 

The book which is the first of its kind to deal with Zimbabwean Valued Added Tax is the 6th book to 

be credited to Mr. M Tapera after “Unpacking Tax Law and Practice in Zimbabwe, Employment Tax 

and Related Matters, Tax Principles in Zimbabwe, ACCA F6 Zimbabwe and Employer Tax Guide. 

VAT Concepts and Practice addresses the practical challenges faced by businesses and individuals in 

managing Value Added Tax matters. The tax head has become the government’s focus for tax revenues 

following government’s policy on import substitution (SI64) and reduced contributions by tax heads 

such as corporate income tax (CIT) and PAYE due to company closures, underperformance and reduced 

employment levels among other factors. This has also coupled with a number of VAT reforms targeted 

broadening of VAT base through streamlining of zero rated and exempt categories, and fiscalisation of 

VAT processes among other fiscal measures. 

 

Mr Tapera-Tax Matrix MD        Mr Tapera and Dr Eve during the proceedings      

 

Some of the guests who attended the book launch    Tax Experts taking note of the proceedings   
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1.3 Tax Matrix (P.v.t) limited tax books now available 
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2. Legislation 
 

2.1 Acts 
 

Nothing to report  
 

2.2 Statutory Instruments 
 

2.2.1 South Africa publishes date of entry into force of revised ZIM/RSA tax treaty 

 

Background 

South Africa has set the date of Zimbabwe/South Africa tax treaty as the 1st of December 2016. This was 

published in the South African government (No. 40577 Government Gazette, 27 JANUARY 2017) on the 

27th of January 2017. The extract of the gazette reads:“…..In terms of section 108(2) of the Income Tax Act, 

1962 (Act No 58 of 1962), read in conjunction with section 231(4) of the Constitution of the Republic of South 

Africa, 1996, it is hereby notified that the Agreement for the avoidance of double taxation and the prevention of fiscal 

evasion with respect to taxes on income set out in the Schedule to this Notice has been entered into with the 

Government of the Republic of Zimbabwe and has been approved by Parliament in terms of section 231(2) of the 

Constitution. It is further notified in terms of paragraph 1 of Article 28 of the Agreement that the date of entry into 

as the 1st December 2016….” However, Zimbabwe is yet to publish the date of entry of the tax treaty. The 

revised double taxation agreement (DTA) was concluded concluded in Bulawayo by representatives from 

the Ministry of Finance and Economic Development and the Zimbabwe Revenue Authority together with 

their South African counter parties on the 4th August 2015 and published through statutory instrument 40 

of 2016 in March 2016. 

 

The law and interpretation 

SI 40 of 2016 when gazetted indicated that the effective date will occur after each country notifies the other 

in writing through diplomatic channel of its readiness to implement the new DTA. The transitional date 

after notification of effective date of commencement of the DTA for withholding tax effective date is 1st 

of the second month following DTA comes into force. Once the new DTA comes into force the old DTA 

ceases to apply.   

 

Once Zimbabwe publishes the date of entry into force of the ‘local businesses are expected to benefit from 

reduced cost of services purchased from South Africa. This has the potential to reduce cost of doing 

business in Zimbabwe. The mining and bank sectors stand to benefit from the concessions because they 

are the biggest importers of services. The revised ‘DTA’ provides for reduction in withholding tax on fees 

from 15% to 5%. Rentals payments (royalties) are also expected to go down following the revision of the 

withholding tax from 15% to 10%. The following is a summary some of the expected changes (see also 

our March 2016 MTU):  

 

Item  New DTA  Old DTA 

Dividend 5% withholding tax if a beneficial owner 

controls directly 25% of the capital of the 

company paying the dividend. 10% in all other 

cases 

Withholding tax of 15% in all cases 

Interest  Withholding tax not to exceed 5% of gross 

interest  

Withholding tax rate is 15%  

Exemption from withholding tax government 

related, central bank or listed stock related 

interest   

No provision in the old DTA 

Non-arm’s length royalties (excess royalties) to 

be subject to tax at 15% withholding tax 

15% Withholding tax in all cases 

Royalties 10% withholding tax on royalties paid to a 

resident of a Contacting State 

Withholding tax was 15%, but would be 

exempted in the person’s country of 
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residence by reason of them being taxed 

in the country of source. 

Non-arm’s length royalties (excess royalties) to 

be subject to tax at 15% withholding tax 

Withholding tax was 15%, but would be 

exempted in the person’s country of 

residence by reason of them being taxed 

in the country of source. 

Technical 

fees 

Withholding tax on  technical fees reduced to 

not more than 5% of gross fees 

The current withholding tax rate was 

15%  

 

 

Decision Impact  

The announcement of entry date by South Africa is of less significance until Zimbabwe has made a similar 

announcement. A DTA is a reciprocal arrangement and has no force unless benefits can be obtained by 

residents of either Zimbabwe or South Africa. To add on, each country is required to notify the other in 

writing through diplomatic channel of its readiness to implement the new DTA and in our understanding 

the date is yet to be realized. It is our sincere belief that the Minister of Finance and Economic 

Development, Mr Patrick Chinamasa will soon act on this overdue matter.  
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3. Court cases & Appeals 
 

3.2 Court cases 
 

3.2.1 Packers International Limited unsuccessfully challenged law on garnishee orders  
 

Executive summary 

 

Case name ZIMRA vs. Packers International Limited(6-HH-316) 

Facts  Packers submitted certain VAT returns not to the satisfactory of ZIMRA resulting 

in the later requesting it to submit VAT returns for the period 2009 to 2013 

 The company did not meet the deadline for submission of the VAT returns 

resulting in ZIMRA issuing VAT, income tax and P.A.Y.E estimated assessments.  

 The company filed an objection to the assessments with the Commissioner who 

upheld one of the objections and dismissed the rest.  

 The company having failed to pay the assessed taxes, ZIMRA placed a garnishee 

order on the company’s bank accounts 

 This incensed the company resulting in it launching an urgent chamber application 

for the setting aside of the garnishee order and an order stopping ZIMRA from 

interfering with its business operations.  

 Thereafter it appealed to the Fiscal Appeals Court challenging the decision of the 

Commissioner in rejecting the objections  

 The High Court ruled that ZIMRA uplifts and suspend the garnishee order with 

immediate effect until the appeal that is pending before the Fiscal Appeals Court 

is finalized. It also ruled that Zimra was not to unlawful in interfering with the 

company’s business operations  
 This decision aggrieved ZIMRA hence the current appeal. 

Jurisdiction   Supreme Court of Zimbabwe  

Issues for 

determination 

 Whether ZIMRA is entitled at law to issue garnishee orders and appoint agents for 

the payment of value added tax. 

 Whether the court a quo entitled to mero motu pick a dispute on behalf of the 

parties and determine the matter on the same. 

 Whether the court a quo at law empowered to remove the garnishee order and 

impose an interdict against ZIMRA.  

Date   12 February 2015 and 24 November 2016 

Decision   It is ordered that the appeal be and is hereby allowed with costs and the order of 

the court a quo be and is hereby set aside and in its place the following is 
substituted: ‘The Application be and is hereby dismissed with costs. 

Decision 

Impact  

Courts are not required at law to exercise impartiality when considering disputes. 

Meanwhile, taxpayers cannot challenge a garnishee order unless it was erroneously 

imposed on them.  
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The Facts 

Packers International (Pvt) Limited (“Packers”) is a Zimbabwean company that operates fast food outlets 

and grocery shops throughout the country. It is a registered operator in terms of the VAT Act. ZIMRA was 

not happy with VAT returns submitted by the company resulting the company being requested submit 

returns for the period extending 2009 to 2013. After the company failed the set deadline, ZIMRA issued 

VAT, income tax and P.A.Y.E estimated assessments. Aggravated by this decision, Packers filed an 

objection to the assessments with the Commissioner who upheld one of the objections and dismissed the 

rest.  The company did not pay the assessed taxes resulting in ZIMRA placing a garnishee against a number 

of bank accounts of Packers held with FBC Bank for collection of an amount of USD 19 696 645-44. 

Incensed by this decision, Packers launched an urgent chamber application to have the garnishee order set 

aside and an order stopping ZIMRA from interfering with its business operations. The application was 

accompanied by a Provisional Order in terms of which was sought interim and final relief as appropriate. 

Thereafter, Packers appealed to the Fiscal Appeals Court challenging Commissioner’s decision to disallow 

the objections.  

 

The High Court issued a final order in the following terms: 

 That ZIMRA uplifts and suspends the garnishee order placed on Packers’s accounts with FBC Bank, 

immediately and forthwith, until the appeal that is pending before the Fiscal Appeals Court is finalized.  

 That ZIMRA shall allow a period of seven working days to elapse after the up-liftment and suspension 

of the original garnishee order, where-after it shall replace it with a fresh garnishee order for the sum 

of USD 905 801-32, which shall remain in place until the appeal is finalized or payment is made in 

full, whichever comes first. 

 That Zimra shall not unlawfully interfere with applicant’s business operations and its day to day 

activities, including the placing of its officers at applicant’s business premises 

 

In determining the urgent application, the High Court found that the liability on the part of Packers under 

S36 of the VAT Act remains extant and is not extinguished by the noting of an appeal unless the 

Commissioner directs that the obligation falls away pending finalization of the appeal. It also found that 

the appointment of FBC Bank as agent in terms of s 48 had been done lawfully. It therefore refused to 

accede to the request to revoke the appointment. Notwithstanding this the court went on to consider the 

reasonableness of the exercise of discretion by the Commissioner as viewed against the provisions of the 

Constitution and the Administrative Justice Act [Chapter 10:28].  This aggrieved ZIMRA and hence it 

appealed to the Supreme Court. 

 
Court Decision and reasoning  

Issue  Court reasoning and decision  

Whether ZIMRA 

legally entitled to 

issue garnishee 

orders for the 

payment of taxes 

assessed as being due 

and owing.   
 

 ZIMRA contended that the High Court deviated from Packer’s pleaded cause 

of action and gave relief framed on alleged unreasonableness on the part of it. 

 That the court also confined itself to the lawfulness of the conduct of ZIMRA 

and should have correctly found that ZIMRA’s actions were lawful and 

consequently it would have declined the prayer to issue the interdict.  

 Meanwhile the VAT Act is embodied with the principle “Pay Now Argue 

Later” meaning an appeal would not have the effect of suspending payment. 

 The principle discourages frivolous or spurious objections and at the same 

time ensures the country’s system of tax collection maintains its efficacy and 

that the fiscus is not prejudiced by delay in obtaining finality in any dispute.  

 Therefore, s36 is critical to tax recovery since it excludes the suspension of 

payment of tax upon the noting of the appeal. It reads as follows: “The 

obligation to pay and the right to receive and recover any tax, additional tax, penalty 

or interest chargeable under this Act shall not, unless the Commissioner so directs, be 

suspended by any appeal or pending the decision of a court of law, but if any 

assessment is altered on appeal or in conformity with any such decision or a decision 
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by the Commissioner to concede the appeal to the Fiscal Appeal Court or such court 

of law, a due adjustment shall be made, amounts paid in excess being refunded with 

interest at the prescribed rate (but subject to section forty-six) and calculated from the 

date proved to the satisfaction of the Commissioner to be the date on which such 

excess was received, and amounts short-paid being recoverable with penalty and 

interest calculated as provided in subsection (1) of section thirty-nine.” 

 The liability to pay remains extant until the appeal is finalized or in the 

alternative, unless the Commissioner directs that the obligation to pay falls 

away until the pending appeal is finalized.  

 Packers has not argued that the effect of the noting of the appeal is to 

extinguish its obligation to pay.  

 Section 33 of the VAT Act provides for the circumstances in which an 

aggrieved person can appeal to the Fiscal Appeals Court, against the exercise 

of discretion by the Commissioner and this right of appeal against the exercise 

of discretion by the Commissioner is contained s 32 of the VAT Act.  

 As held by the High Court although Packers was challenging the appointment 

of an agent by the Commissioner to collect the VAT assessed as being due 

and owing, ZIMRA had acted lawfully in relation to the appointment of FBC 

Bank as such agent for the collection of tax.  

 It correctly ruled the appointment of agent is not subject to any other law 

except s 48 and this section overrides any law that is contrary to it 

 The appointment of the agent and the garnishee order are intrinsically linked 

and the law in respect to the two is critical in the resolution of this inquiry. 

 Section 48 reads in part as “….The Commissioner may, if he thinks it necessary, 

declare any person to be the agent of any other person, and the person so declared an 

agent shall be the agent of such other person for the purposes of this Act, and, 

notwithstanding anything to the contrary contained in any other law, may be required 

to pay any amount of tax, additional tax, penalty, or interest due from any moneys in 

any current account, deposit account, fixed deposit account or savings account or any 

other moneys—…” 

 When a taxpayer fails or refuses to pay assessed tax the imposition of a 

garnishee is a possibility.      

 Packers had alleged before the court that the garnishee imposed a hardship on 

its operations and s 36 creates a remedy for the amelioration of possible 

financial hardship of a taxpayer and allows the Commissioner to suspend 

payment pending an appeal.  

 The Commissioner cannot however exercise the discretion mero motu, but can 

only do so upon consideration of facts presented to him by a taxpayer who 

wishes to benefit from the exercise of discretion by the Commissioner 

 It is the taxpayer who is therefore burdened to place the necessary facts for 

hardship before the Commissioner to enable suspension of obligation to pay.   

 Whilst s 48 of the VAT Act is concerned with the Commissioner’s power to 

appoint an agent for purposes of collection or recovery of tax, s 36 of the same 

Act enshrines the taxpayer’s duty to pay tax.  

 The two are inextricably linked in that the decision to use one method of 

recovery is determined by whether or not any facts have been placed before 

the Commissioner on whether or not there exist hardships which would justify 

a suspension of the obligation to pay assessed tax by a taxpayer.  

 What was before the court was a plea for mercy as opposed to the enforcement 

of an existing right and once the discretion in s 36 is exercised in favor of the 

suspension of the obligation to pay tax, then a garnishee order falls away 

 The obligation to pay the assessed VAT is imposed by s 38 of the Act, whereas 

s36 does not serve to protect any right of the taxpayer but to preserve the right 

of the Commissioner to be paid and to collect the revenue.  
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 The section also secures the obligation of the operator to pay unless such 

obligation is suspended by the Commissioner upon request and this discretion 

lies with the Commissioner.  In Mayor Logistics (Pvt) Ltd v ZIMRA (supra) 

his Lordship MALABA DCJ, had this to say: “Failure to fulfil an obligation [to 

pay tax] may be due to a variety of circumstances. The legislature decided to place 

responsibility for deciding whether or not the particular circumstances of a taxpayer 

entitle him or her to a directive suspending the obligation to pay the assessed tax on 

the Commissioner. A court of law would be acting unlawfully if it usurped the powers 

of the Commissioner and ordered a suspension of the obligation on a taxpayer to pay 

assessed tax pending the determination of an appeal by the Fiscal Appeals Court.” 

 Since the High court made a finding that the actions of ZIMRA were lawful 

there was no legal basis upon which to grant an interdict.  

 Section 48 is not subject or subservient to any other law.   

 The Commissioner’s power under s 48 cannot be subject to s 14 of the Fiscal 

Appeal Court Act. Once a person is declared an agent in terms of s 48 he/she 

is duty bound to pay the assessed taxes notwithstanding the provisions of any 

other law. 

 Therefore ZIMRA is entitled not only to appoint an agent for the collection of 

assessed tax, it is also entitled to garnishee the taxpayer’s account through the 

agent for the collection of tax.  

 Therefore, the decision by the High Court to discharge the garnishee in the 

circumstances of this case was contrary to the law and constitutes a 

misdirection.   
Whether the court was 

entitled at law to pick a 

dispute on behalf of the 

parties and determine 

the dispute on that 

basis 

• ZIMRA argued that the High court went beyond taxpayer’s request and 

reframed the issues for determination on behalf of the parties.  

• The questions at hand are (1) What the court perceived to be the 

unreasonableness of ZIMRA’s conduct despite its lawfulness (2) Whether 

ZIMRA failed to adhere to the provisions of the Administrative Justice Act in 

the exercise of its discretion to assess and garnish the account of Packers’s 

bankers (3) Whether ZIMRA failed to observe s 68 of the Constitution in the 

exercise of its discretion rendering its actions unreasonable, disproportionate 

or substantially unfair.  

• The court considered that it was necessary to review the actions of ZIMRA. It 

stated that s 48 does not oust this court’s inherent power of judicial review of 

an administrative body, to scrutinize the exercise of discretion by that body, 

at any time and to ensure, on the limited grounds provided in s 68 of the 

Constitution and s 3 of the Administrative Justice Act, that there has not been 

any element of ‘Wednesbury unreasonableness’.” 

• The approach was incorrect, after dealing with the lawfulness of the actions 

of ZIMRA, it incorrectly deviated and sought to review the imposition of the 

garnishee on the basis of alleged un-reasonableness.  

• It also unnecessarily dealt with lawfulness of ZIMRA’s action by looking at 

administration of justice    

• Once it was conceded by Packers that the conduct by ZIMRA was lawful, 

such concession effectively defeated its cause of action as it rendered the 

perceived unlawfulness of ZIMRA’s actions nugatory.  

• Given that the appointment of FBC Bank was properly made in terms of s 48 

of the relevant Act, then the discretion to appoint the agent may not be subject 

to review on the basis of alleged unreasonableness.  

• Despite this, the court was persuaded to consider whether or not the actions 

of ZIMRA were reviewable and proceeded to examine what it considered to 

be the irrational attitude of ZIMRA in having issued a garnishee for an amount 

of twenty million US Dollars. It concluded that imposing of a garnishee order 

on Packers’ account was not procedurally fair because s14 of the fiscal 
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Appeals Act stipulates that the disputed amount of the tax assessment be 

suspended pending the determination of the appeal. 

• It further to be substantively not fair because there is no provision, in s 32 of 

the VAT Act for objection to the Commissioner against the imposition of a 

garnishee order.” 

• The court found that Packers had a prima facie right conferred on it by s 68 

of the Constitution and by extension, in terms of s 3 of the Administrative 

Justice Act to conduct that is reasonable, proportionate and both substantially 

and procedurally fair. As a consequence, it resolved to interfere with the 

exercise of discretion by the Commissioner to impose a garnishee. 

• It stated that ZIMRA had bestowed upon itself powers that it did not have and 

that it was as a result acting as if it was a court of law in issuing a garnishee. 

• It was further alleged that in issuing the garnishee ZIMRA was acting in an 

unconstitutional manner since the figure upon which the garnishee was 

premised had been arrived at in an arbitrary manner and that there was no law 

that empowered ZIMRA to act in the manner that it did and that if such law 

existed then the law required realignment with the constitution. 

• It contended that the court had the power in terms of s 14 of the Fiscal Appeal 

Court Act to suspend payment of tax which was not due. 

• The application sought to challenge the lawfulness of the garnishee of 

Packers’ accounts, whereas Packers did not make an application to the High 

Court to review the Commissioner’s decision to impose a garnishee. 

• Further Packers did not at any stage of the dispute claim a right founded on 

administrative law or challenged the procedurally unfairness of the decision 

by the Commissioner to impose a garnishee. It is the court on its own that 

went on to determine the issue on that basis.   

• A court of law cannot go outside the pleadings on a dispute before it and pick 

a dispute for the litigants completely and utterly unrelated to the papers before 

it nor can it dispose of the matter on the basis of the issue so raised by it (Bato 

Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others) 

• Packers did not raise an alleged violation of a constitutional right and which 

the court went on to consider under s 68 of the Constitution and fashioned a 

remedy in favor of Packers out of the same.  

• Therefore, the question of substantive fairness adverted to by the court has no 

basis at law. Packers did not challenge the administrative functions of ZIMRA 

by way of review. The ‘reasonableness’ upon which this case was decided was 

not an issue before the court because the issue was never about ZIMRA being 

an errant administrative authority.  The Administrative Justice Act was not the 

basis of the application before the court a quo and the court a quo ought not 

to have determined it on that basis. Its determination of the dispute on an issue 

not properly before it was a gross misdirection.  

• In addition, the court a quo inferred from the papers filed by Packers that s 68 

of the Constitution was apposite in the determination of the dispute before it.  

It ought not to have made such inference.  It was up to Packers to plead its 

case properly.  In addition, whether or not the sums had been arrived at 

arbitrarily was a dispute properly placed before the Fiscal Appeals Court as 

an appeal. The court a quo was not empowered at law to determine the 

quantum due and owing. The whole judgment of the court a quo was 

underpinned by findings which constituted a misdirection warranting 

interference by this court.    
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Whether the court 

was at law 

empowered to 

remove the 

garnishee order 
 

• The Commissioner is empowered under s31 VAT Act to make an assessment 

in the absence of the taxpayer’s assessment.  

• Hence the actions of ZIMRA right up to the appointment of an agent under s 

48 of the VAT Act were lawful.  

• Despite the High court determining that the Commissioner had acted lawfully 

in all respect, it still imposed an interdict against the garnishee order.  

• The decision to remove the garnishee and impose an interdict against the 

placing of further garnishees was based on what the court stated to be an 

irrational exercise of the discretion bestowed upon the Commissioner under 

the VAT Act.  

• An interdict serves to protect an existing right not an obligation, yet Packers 

did not identify any right that ZIMRA had threatened. 

• Since the court had found that ZIMRA had acted in terms of the law in 

assessing VAT which remained unpaid, including the further finding that the 

agent had been appointed lawfully, there was no lawful justification at law for 

suspending payment for a week (DEPUTY CHIEF JUSTICE MALABA in 

the Mayor Logistics case (supra)). 

• A prima facie right is protected from unlawful conduct which is about to 

infringe it and that an interdict cannot be granted against past invasions of a 

right nor can there be an interdict against lawful conduct.   

• Packers accepted the ZIMRA acted lawfully in enforcing the obligation to pay 

the tax notwithstanding the noting by it of the appeal to the Fiscal Appeal 

Court against the correctness of the assessment.  

• It did not allege any unlawful conduct on the part of the ZIMRA which would 

justify the granting of an interdict and also accepted that at the time the 

ZIMRA put in place measures to collect the tax were binding on it.  

• This means that Packers had no prima facie right in existence at the time not 

to pay the amount of tax it was liable to pay to the fiscus.  

• Ss36 of the VAT Act and 69(1) of the Income Tax Act protect a duty, not a 

right 

• The fact that Packers had launched an appeal with the Fiscal Appeals Court 

against an assessment is not a right as would justify interference by the court.  

• The court could only act to protect a litigant if it was established that the 

Commissioner had acted illegally in assessing taxes, imposing a garnishee and 

appointing an agent for the collection of the tax so assessed.  

• The appeal was launched after the garnishee was imposed and even if the 

garnishee was illegal, the interdict could not serve to protect conduct that had 

already been effected and was thus in the past.  

• Garnishee order provides mechanism by which the Commissioner is enabled 

to collect taxes due and remit the same to the fiscus and is not meant to protect 

registered operators from what is described as “litigation in terms of other 

laws for the act of forwarding money in their clients’ accounts to the ZIMRA  

• The quantum of tax due was not before the court and as a consequence it could 

not lawfully replace the garnishee properly issued with one for a lesser sum.  

• It could not at law preclude ZIMRA from acting lawfully, after making the 

finding that at law, the Commissioner is permitted to garnishee a taxpayer 

after assessment of taxes.  

• Contrary to the finding by the court that there is no room to lodge an objection 

against the imposition of the garnishee, s 32 confirms that such right exists 

and is available to a registered operator.   

• Garnishee order does not bar to the raising of an objection and is therefore not 

the substantive tax assessment, but a collecting mechanism.  

• In construing the powers of ZIMRA under the VAT Act, the court had to 

examine the provisions of s 14 of the Fiscal Appeal Court Act which reads:  
“14 Payment of tax pending appeal  
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Where any person has given notice of intention to appeal in accordance with section 

eleven or thirteen payment of so much of the tax which he has been called upon to 

pay as would not be payable by him if the appeal were allowed shall be suspended 

until the appeal has been decided, unless the Commissioner whose decision is the 

subject of the appeal otherwise directs.” 

• The court concluded that in view of the provisions of s 14, Packers should not 

be required to pay the amount reflected on the garnishee, the reason being that 

the noting of the appeal suspended the actual payment of the portion that 

Packers was disputing.   

• The court found that the Commissioner was required to state in specific terms 

and in writing to the operator that notwithstanding the noting of the appeal, he 

was directing that the full sum being demanded be paid. The court opined that 

by imposing a garnishee it was arguable that the Commissioner had directed 

that the full sum be paid.  

• The appeal had been noted after the garnishee was imposed and even it had 

been noted before the garnishee was imposed, the statement by the court in 

relation to the provisions of s 14 of the Fiscal Appeal Court Act was in direct 

contradiction to its earlier finding in its construction of s 36 of the VAT Act.  

• The two sections could not be construed in isolation from each other. Whilst 

s 36 of the VAT Act applies strictly in relation to the VAT Act, s 14 of the 

Fiscal Appeal Court Act applies to all relevant Acts in terms of which ZIMRA 

is empowered to assess and collect taxes and other dues on behalf of the fiscus.  

• The dispute before the court was premised on the powers of ZIMRA as 

exercised under the VAT Act. In light of the seeming contradiction of the 

sections, the court had to consider the dispute in the light of the two sections. 

• The court a quo could not lawfully have made a determination of the dispute 

on the premise of the two sections without construing them together, yet it 

unfortunately dealt with the two Acts and the two sections in isolation.  

• As a result the two Acts appeared to be in conflict with each other.   

• As a consequence, the court went on to find that the actions of ZIMRA were 

lawful in relation to s 36 of the VAT Act and unlawful when viewed against 

s 14 of the Fiscal Appeal Court Act.   

• Having found that the actions of ZIMRA were lawful, the court could not bar 

it from performing a lawful function.  

• Thus the interdict issued against ZIMRA is an unlawful interference with its 

powers under the VAT Act.  

• The nature of the relief sought in the Provisional Order 

• Finally, it falls upon this court to examine the nature of the relief sought by 

Packers as against the order actually issued by the court a quo.  

• The relief sought both in the main and in the interim is substantially the same. 

• This is a practice by litigants that is strictly discouraged by the courts and the 

law on this point is set out Kuvarega v Registrar-General & Anor 1998 (1) 

ZLR 188 (H) wherein CHATIKOBO J held: 
• “Before concluding this judgment I must deal with a procedural matter which, 

regrettably, seems to present difficulty to many practitioners. 

 

The practice of seeking interim relief, which is exactly the same as the substantive 

relief sued for and which has the same effect, defeats the whole object of interim 

protection. In effect, a litigant who seeks relief in this manner obtains final relief 

without proving his case. That is so because interim relief is normally granted on the 

mere showing of a prima facie case. If the interim relief sought is identical to the main 

relief and has the same substantive effect, it means that the applicant is granted the 

main relief on proof merely of a prima facie case. This, to my mind, is undesirable 

especially where, as here, the applicant will have no interest in the outcome of the 

case on the return day.” 
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• The court a quo should not have related to the application before it in the face 

of this apparent and fatal defect.  What it did was to grant an order which had 

the effect of a final order on the strength of a prima facie case.  The parties 

before it were not asked to argue on the final order.  They argued only on the 

interim order and the court a quo, regardless, proceeded to grant an order 

which was neither prayed for nor argued upon.  The Zimbabwean legal system 

remains adversarial and the dispute is between the parties.  On this basis as 

well, the order of the court a quo begs vacation. 

• The court allowed itself to be preoccupied by the catastrophe that could 

potentially befall Packers and dealt with the matter on that basis without 

considering the true dispute between the parties. 

• Hence the court seriously misdirected itself. Its decision cannot be allowed to 

stand and must of necessity be vacated.   

• It is ordered that the appeal be and is hereby allowed with costs and the order 

of the court a quo be and is hereby set aside. 

• The Application be and is hereby dismissed with costs. 

 

Decision Impact 

The outcome consolidates ZIMRA’s power regarding garnishee orders. The authority has constitutional 

right to appoint agents for purpose of tax recovery. Its decision can only be challenged only on 

administrative grounds; that is in the event of ZIMRA making an error. For the court to consider a chamber 

application to halt the garnishee order as urgent, taxpayers should be able to justify the urgency. 

Meanwhile, tax remains payable notwithstanding objection or appeal process. 

 

3.2Appeals 
 

Nothing to report on 
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4. Interpretations & Announcements 

 

4.1    Analysis of existing and /or new law 

 
4.1.1 Government further penalizes related party service contracts 

 

Background 

The recently gazetted Finance Act, 2017 amends s16 (1) (r) of the Income Tax Act (Chapter 23:06) for the 

worse. Virtually all related party purchased services will be subject to limitation of deduction. This includes 

payments for specific services and fee type arrangements offered between associated enterprises  The law 

before amendment disallowed deduction of expenditure incurred on general administration and 

management in favor of a company of which the taxpayer is the subsidiary or holding company or (where 

the company is a foreign company) the local branch which is in excess of 1% (0.75% if the expenditure is 

incurred prior to commencement production) of the payee’s total deductible expenditure. The amendment 

further penalizes recipients of group intra services.  

The law and its interpretations 

The amended s16 (1)(r ) now reads “in the case of expenditure incurred on fees, administration and management 

in favor of a company of which the taxpayer is an associated enterprise, or (where the company is a foreign company) 

the local branch” (underlined words our own emphasis). Meanwhile, the limit to 1% (0.75% if the 

expenditure is incurred prior to commencement of production) of the payee’s total deductible expenditure 

remains unchanged. The changes lie in the removal of the term “general”, addition of the term ‘fees” and 

substitution of various relationships by the term “associated enterprise”.  The measure is effective from the 

1st of January2017. We analyses these changes as follows: 

 

In favor of accompany of which taxpayer is an associated enterprise 

Associated enterprises include a company, its holding company, its subsidiary or its fellow subsidiary. 

Additionally, a company or person which is controlled by the person, either alone or together with 1 or 

more associates, are all associated persons. The amendment has the effect of restricting also payments 

made between fellow subsidiaries. These were not restricted under the old s16 (1) (r).    

 

General administration and management 

The removal of the term “general” means that the government’s intention is to limit the deduction of 

expenditure on all forms of services purchased from associated enterprise or by a local branch from its 

foreign parent company no matter such services may be specific in nature. Companies would therefore not 

be able mitigate the impact of s 16(1) (r) by means of a Service Level Agreements (SLA). Under the old 

law, taxpayer who was able to prove administration and management expenditure relates to specific 

services performed  (proven services) could claim the full expenditure under s15 (2) (a) of the Income Tax 

Act as being expenditure duly incurred for purposes of trade or production of taxpayer’s income.   

Fees 

The new section 16(1) (r) incorporates the term fee. Although it has not offered a definition of this term, 

ZIMRA may make use of its meaning as provided for under para 1(1) of the 17th Schedule to the Income 

Tax Act (Chapter 23:06). It defines fees as “any amount from a source within Zimbabwe payable in respect of 

any services of a technical, managerial, administrative or consultative nature…………..” Therefore, insertion of 

term “fees” widens the scope of expenditure that is subject to s16 (1) (r) restriction to include virtually all 

forms of services purchased from associated enterprises or purchased by the local branch from its foreign 

parent company.  
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Arm’s length rules 

Meanwhile, intra group services are also subjected to arm’s length test in terms of para 8 of the 35th 

Schedule of the Income Tax Act (Chapter 23:06). It provides that a service charge between associates is 

consistent with the arm’s length principle if the charge is for the service that was actually rendered and if 

such services were rendered it should have provided economic or commercial value to the recipient etc. 

Further an independent enterprise in comparable circumstances should be willing to pay for such services 

had they been performed by an independent enterprise or in-house by the taxpayer. The service should also 

correspond to that which would have been agreed between independent enterprises for comparable services 

in comparable circumstances. If the expenditure does not meet these essentials it is disallowed in the hands 

of the paying entity. A service charge is not deemed to be at arm’s length if it is incurred by an associate 

solely for the benefit of the shareholder’s ownership interest in one or more other group members e.g. 

management fee made solely because one is a parent company of the subsidiary paying the management 

charge. The effect is that recharge of costs of activities performed for the benefit of the parent company in 

its role as shareholder do not directly benefit the subsidiaries and should not be deducted in the hands of 

the paying entity. We discuss the arm’s length rule on intra group services in our August MTU for details 

to this document.  

  

Deemed dividend   

The expenditure which is disallowed under the fixed ratio or arm’s length tests is deemed to be a dividend 

in the books of the payer. Where such amount is paid or payable to a non-resident withholding tax at the 

rate of 15% is deductible from the amount and remitted to ZIMRA. Deemed dividend does qualify for tax 

treaty relief. Therefore its withholding tax rate cannot be reduced due to the existence of treaty.  

 

Decision Impact  

The new law affects taxpayers who are recipients of intra group services. Mining entities and other entities 

procuring intra group services should therefore ensure they restrict deduction of expenditure on group 

purchased services to 1% of total deductible expenditure. All payments to group members and subject to 

withholding tax on fees in terms of the 17th Schedule are subject to the 1% deduction limit. Failure to 

comply has serious tax ramifications in the form of additional tax payable in terms of s46 of the Income 

Tax Act and interest of 10% p.a. Meanwhile, taxpayers should consider sourcing their services from 

independent parties in order to mitigate or reduce the impact of s16 (1) (r).  

 
4.1.2 Penalty on late returns revised downwards 
 

Background 

The Zimbabwe Revenue Authority has revised downwards the civil penalty for late submission of returns. 

However, the information is being held by ZIMRA for internal use only.  The civil penalty for late 

submission of returns is levied in terms of s35 of the Revenue Authority Act (Chapter 23:11) and backed 

by Statutory Instrument 97 of 2013.   

 

The law and interpretation  

According to SI 97 as read with s35 of Revenue Authority Act provides that any person who fails to 

submit a return in t e r ms  o f  t h e  l a w  shall be liable for a civil penalty not exceeding US$30 for each day 

the return remains outstanding but not going beyond 181 days. The Commissioner has the discretion 

to waive the penalty whether in part or in full if he or she is satisfied that the contravention wa s  

not wilful, or not due to the want of reasonable care. A default after the 181 days result in the person 

being guilty of an offence and liable, on conviction, to a fine not exceeding level 14(US$5,000) or to 

imprisonment for a period not exceeding five years or to both such fine and such imprisonment. 

Meanwhile, the payment of the civil penalty does not relieve the person of any criminal liability incurred 

through his or her failure to make a return of tax nor shall the fact of any criminal liability having been 

imposed upon him or her relieve him or her from any obligation to pay any penalty (section 35(4) RAA). 
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The Commissioner can waive the penalty as follows:   

Delay days Remission Penalty % 

0 to 10 days 
100% 

0%  

11 to 20 days 75% 25% 

21 to 30 days 50% 50% 

31 to 60 days 25% 75% 

61 to 181 days 0% 100% 

 

 

The new model which whose contents we got site of, will result in massive reduction of the penalty level 

and is as follows. 

 

Delay days  Penalty US$ 

0 to 30   0 

31 to 60 10 

61 to 90 20 

91 to 180  30 

181 and above  40 

Please note that the late is an internal document used at the discretion of the Commissioner General. Hence 

the information must be used with care. 

 

Meanwhile, the returns which attract the civil penalty and their dates of submission are as follows:  

 

Return  Name of return Due date 

ITF 1 Return of Income: individual from trade 

Commissioner to advise through a public 

notice 

ITF 1A Return of Income: individual from trade 

Commissioner to advise through a public 

notice Commissioner to advise through a 

public notice 

ITF12 Return of Income: company 

Commissioner to advise through a public 

notice 

ITF12C 

Self-Assessment return-individual and 

company 

By 30th April following end of year of 

assessment 

ITF16 Reconciliation of payroll details (PAYE) 

By 31st January following end of year of 

assessment 

REV5 

Return for the remittance of withholding 

taxes 

Within 10 days of payment of paying the 

payee   

REV5A 

Return for the remittance of Presumptive 

tax 

By the 10th of the month following the end of 

the quarter e.g. 10th April for quarter 1 (Jan-

Mar) 

CGT1 Return for Capital Gains Tax Within 30 days of sale of specified asset 

VAT7 Return for the remittance of VAT 

By 25th of the month following that of the 

end of the tax period. 

Note that remittance advices e.g. P2 and ITF12B are not subject to penalties.  
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Decision Impact 

Section 35 of the Revenue Authority Act empowers the Commissioner General to make regulations hence 

excising his power to his discretion. Meanwhile, the effort by the Commissioner is commendable and is 

likely to enhance the compliance of SMEs since most of them were being discouraged from regularizing 

their affairs due to exorbitant penalty. Government has in place a mechanism for monitoring tax 

compliance in the form of tax clearance certificates amongst others. Therefore, the reduction of penalty 

will in no way reduce compliance level.    

 

4.1.3 Deadline for submission of 2016 income tax returns    
 

Background 

The Commissioner General has issued Public Notice No. 8 of 2017 informing taxpayers of their 

requirement to submit returns for the year of assessment 31 December 2016 in terms of s37 and 37A of 

the Income Tax Act (Chapter 23:06) (www.zimira.co.zw) .Submission of returns is an annual event and 

the timing is 30th of April for taxpayers on self-assessment. For those not on self-assessment the date may 

not be exactly 30th April. The Commissioner is required to give them 30 days’ notice to submit the returns. 

This year the 30 day notice coincides with 30th April. Requirement to submit returns is not only limited to 

those earning trade and investment income (namely businesses, non-executive directors, partners, sol 

traders, consultants, sole traders etc.). Persons who disposed of specified assets (immovable property or 

marketable securities) and have not submitted Capital Gains Tax Returns in 2016 are also required to 

submit returns on form CGT1 by the 30th April 2017. Employees who have had at least two employers in 

year of assessment 2016 are also obliged to submit income tax returns (ITF1). This also covers employees 

who have worked for a period less than 12 months or have changed jobs in 2016. Even persons who have 

not traded for the whole year as long as they are registered with ZIMRA are required to submit return in 

the form of either a nil return or sworn statement.  Income Tax Returns are to be submitted on line on 

http://efiling.zimra.co.zw, while Capital Gains Tax Returns should be submitted manually.  

 

The law and interpretation  

Section 37 of the Income Tax Act obligates the Commissioner to annually give public notice that all 

persons who fall within any of the classifications prescribed in such notice, whether personally or in any 

representative capacity, are required, within 30 days after the date of such notice, or within such further 

time as the Commissioner may for good cause allow, to furnish returns for assessment. Failure to receive 

or see such notice does not relieve a person of penalty that may be chargeable for failure to submit the 

returns. Meanwhile, dormant companies, being companies that have not produced income for the whole 

year, are also required to submit returns or sworn statement by the public officer instead confirming it has 

not traded the whole.  If any person fails to make such a return, the Commissioner may appoint a person 

to make a return on behalf of such person. Partners should submit a joint return but each partner is 

individually liable for tax liability on his/her share of taxable income of the partnership. Meanwhile s37A 

of the Income Tax Act requires persons on Self-assessment to submit income tax returns annually on 30th 

of April following the December year end. This date is fixed for persons on self-assessment, unless the 

persons has had ZIMRA approving an alternative year of assessment. Category of taxpayers on self-

assessment include Banks, Insurance companies and all VAT Registered operators under category C.   

 

Preparation and submission of returns underscore the importance of keeping records to enable preparation 

of accounts. According to S37B of the Income Tax Act records (proper books and accounts) on trade and 

investment activities should be kept in the English language and retained for a period of 6 years. Such 

records include all ledgers, cash-books, journals, paid cheques, bank statements and deposit slips, stock 

sheets, invoices, and all other books of account as well as records used in preparing tax returns. Failure to 

keep records is an offence equal to level 7 fine or a fine equivalent to 10% of the person’s taxable income;  

whichever is the greater amount, or to imprisonment for a period not exceeding three months, or to both 

such fine and such imprisonment.  Thus, the information on the tax returns should be verifiable from the 

primary records. Returns form the basis on which ZIMRA would undertake its tax audit and must be 

completed accurately in every respect. The information on Income Tax Returns should therefore be 

reconcilable to accounts. Also, information or amounts reported on different returns should be the same if 

http://www.zimira.co.zw/
http://efiling.zimra.co.zw/
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they derived from the same ledger or sub-ledger. For example, ZIMRA always audit sales figure (turnover) 

on the income tax return against its VAT 7 equivalent. Any variance, it would request any explanation 

failing which penalties and interest is chargeable on the variance.   

 

Decision Impact 

Taxpayers should comply with the requirement to submit income tax returns. Failure to do so ZIMRA may 

issue estimated in terms of s45 of the Income Tax Act and may also impose additional tax payable under 

section 46 of the same Act. Other measures include refusal by ZIMRA to renew tax clearances.  A civil 

penalty for late submission of return is also applicable in terms of s35 of Revenue Authority Act (Chapter 

23:11) (see comment below on new penalty loading model). The increased focus by ZIMRA tax audits 

underscore the importance of submitting accurate returns and we urge taxpayers to engage qualified 

personnel to prepare.  

 

4.1.4 ZIMRA direct attention to informal traders and SMEs  
 

Background 

It is believed that SMEs occupy at least 70 percent of the economy and most of them not registered for 

taxes. In order to make them contribute to government tax revenue, the government and ZIMRA are 

implement various measures to entice them to contribute the government tax revenues as follows: 

 

The law and interpretation  

VAT Amnesty  

The Finance Act, 2017 amended S23 of the VAT Act to provide for moratorium application of penalty 

measures for failing to timely register for VAT by eligible persons. The section reads as follows: “(1) subject 

to subsection (2), with effect from the 1st of January, 2017, and for a period of six months thereafter ending on the 

30th June,2017, any person carrying on any trade who is liable to be registered in terms of section 23 (“Registration 

of persons making supplies in the course of trade”) of the Value Added Tax Act [Chapter 23:12] but who failed to 

apply timeously for registration in terms of that section before the 1st January, 2017, shall not be subject to any 

penalties for failure to do so, including the charging of tax deemed to be payable from the date when the 

Commissioner deems the person to have become liable for registration……” The measures is applicable to 

persons whose annual turnover is between US$60,000 and US$240,000 and who have made voluntary 

VAT registration within the amnesty period. 
 

ZIMRA workshop  
ZIMRA is also engaging SMEs through various SMEs workshops that serve the purpose of educating 

them. The outcome could be that, once people have been enlightened about what they are doing and its 

implications, there is less resistance and non-compliance.  

 

Door to door visits 

The revenue authority recently initiated a door to door exercise, in CBD, including the streets like Kaguvi, 

informing businessmen and women about registering for tax and being a compliant taxpayer.   

 

Presumptive tax  

The newly gazetted Finance Act, 2017 amended Section 22C of the Finance Act (Chapter 23:04). The 

amendment has the effect of accelerating tax collection by reducing timing of payment of presumptive tax 

to ZIMRA from a quarterly basis to monthly remittances. Meanwhile, the presumptive tax rates were 

reduced proportionately. The rates for saloon operators have been fixed at US$10 per chair per month.   

 

Monthly QPDs for SMES 

Section 72 of the Income Tax Act has been amended to ensure that SMEs who apply to the Commissioner 

may pay provisional tax on monthly basis in advance of year end. However, amount, the rate and due date 

for payment of tax each month have not been prescribed yet.  
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Decision Impact 

SMEs would need to regularize their affairs and should heed the call for tax amnesty among other 

measures. After the tax amnesty period punitive measures are expected from the Zimbabwe Revenue 

Authority. Additionally, the government has instructed the banking sector to demand tax clearances from 

their clients. Therefore it would be difficult to operate a business without being ZIMRA registered. 

 

4.2 Announcements 
 

4.2.1 Tobacco farmers’ dilemma- Tax Matrix MD guest speaker on ZTV 
 

Background  

On Monday the 3rd of April 2017, Mr. Marvellous Tapera the Managing Director of Tax Matrix (Pvt) 

Limited was the guest speaker on ZTV giving his opinion on the 10% withholding tax on payments paid 

to tobacco farmers imposed by ZIMRA. The issue had sparked a heated debate within the economy over 

the past weeks and thanks to an interpretation by Mr. Tapera the standoff between the government and 

tobacco farmers came to pass. The interpretation formed part of input to the decision of the Minister of 

Finance and Economy Development, Mr. Patrick Chinamasa in reversing ZIMRA’s decision to deduct the 

tax on tobacco farmers. Withholding tax on local tenders is in terms of s80 of the Income Tax Act (Chapter 

23:06). The tax affects business to business transactions such as on payment for goods or services including 

payments to tobacco farmers. However the tax is not imposed where a person has a valid tax clearance 

certificate, is a non-resident, delictual claims against the state, employment or dependent services and 

payments under a sale effected in any shop in the ordinary course of the business of such shop, or any other 

consumer contract for the sale or supply of goods or services or both (other than a contract for the sale, 

letting or hire of immovable property), in which the seller or supplier is dealing in the course of business 

and the purchaser or user is not. 
 

Meanwhile, ZIMRA published a public notice in 2010 further exempting payments for the supply of farm 

produce and livestock is to the actual farmers. This later information is not contained in the Income Tax 

Act (Chapter 23:06). Meanwhile, payments for farm produce to persons who buy for resale such as traders, 

retailers and wholesalers are according to the ZIMRA public notice still subject to the withholding amount 

requirements. For details view the below attachment: 

Public Notice_ 

Withholding of Amounts Payable Under Contracts _ Zimbabwe Revenue Authority (ZIMRA).pdf
 

Decision Impact  

The recent altercation between the farmers and Zimra demonstrates that public notices issued by ZIMRA 

are of force. ZIMRA itself does not stand by the public notices it issues. It failed to honor the public notice 

it issued in 2010 and which is still on its website. The position at law is that public notices do not amend 

the law and are meant only to interpret the law. To add on, ZIMRA has no powers to make the law. 

Therefore, the provision of s80 of the Income Tax Act also applies to tobacco farmers. They also require 

a tax clearance to avoid 10% withholding tax. 

 
4.2.2 ZIMRA appoints mining companies as  value added withholding tax agents 

 
Background  

The Zimbabwe Revenue Authority (“ZIMRA) is wasting no time in implementing the newly enacted VAT 

withholding tax. Hardly a week after the Finance Act, 2017 was gazetted the authority has already 

published a notice for the blanket appointment of mining entities as VAT withholding tax agents. The 

notice was published in the Sunday News and the Sunday Mail of the 2nd April 2017. It is also found on 

the ZIMRA website www.zimra.co.zw. The vale added withholding tax is fixed at two-third of the output 

tax to be paid to the specified operator. The details are as stated below: 

http://www.zimra.co.zw/
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The law and interpretation  

VAT withholding tax legislation was introduced through Finance Act, 2017 which introduces a new section 

in the VAT Act (Chapter 23; 12), namely section 50A which reads: 

  
“50A Commissioners may appoint vale added withholding tax agents 

(1) If the Commissioner reasonably believes that any registered operator or significant number of registered 

operators in any sector of the economy have not been regularly submitting returns of output tax charged and 

input tax paid in terms of this Act, or not submitting truthful returns, the Commissioner may by notice in writing 

appoint any registered operator who purchases goods and services from the first-mentioned registered operator 

or class of registered operators (hereinafter referred to as “specified operators”) to be a value added tax 

withholding agent in relation to that specified operator or class of specified operators for the period specified 

in the notice or until the Commissioner revokes the notice, whichever is the earlier…………..” 

 

Section s50A(2) reads as follows: “Every value added withholding tax agent shall – (a) withholding the portion 

of the full amount of output tax specified in the Charging Act from each amount to be paid to  specified operator, 

and…..” (Underlined words own emphasis). According to s29 of the Finance Act (chapter 23:04) the 

mount to be withheld by a value added withholding tax agent shall be two-third of the output (10% of the 

15%) to be paid to a specified operator (Underlined words our own emphasis) The amount so withheld 

should be remitted to the Commissioner on or before the 15th of the following month or some other date 

advised by the Commissioner.  

 

Specified operators (suppliers) are required in terms of s50A(3) of the VAT Act to indicate the withholding 

tax deducted by the agent on the VAT return (VAT7) when submitting its return to the Commissioner. The 

Commissioner shall then be required to pass as credit the withholding tax so deducted whenever he/she is 

determining the specified operator’s tax payable. Meanwhile, agents will be personally liable for taxes that 

they withheld but did not remit by the due date. In cases where the agent failed to withhold, they will be 

liable for the amount they failed to withhold and a further amount equal to that amount.  In addition to the 

penalty, the agent shall be guilty of an offence and liable fine not exceeding level 7 (US$400) or to 12 

months in prison, or to both such fine and imprisonment.  

 

Decision Impact  

The blanket appointment of mining entities as value added withholding tax agents implies non-selective 

application of the tax to suppliers dealing with the appointed agent. Although administratively simpler, the 

blanket appointment would disregarded the fact that a specific supplier may be truthful submitting its 

returns or complying with all the provisions of the VAT Act. It does not provide a relief to honest taxpayers, 

which in our view is the intention of the legislation. Meanwhile, the underlined words (own emphasis 

above) is a suggestion that the value added withholding tax is based on invoice. This means that agents 

will have to pay ZIMRA whether or not they have paid their suppliers. The implication is that agents will 

no longer be able to use VAT to fund their operations. There is also the administrative cost on the part of 

the agents of ensuring the legislation is compiled with i.e. the cost associated with accounting and remitting 

the VAT withholding tax.  

 

Public notice issued by ZIMRA to appoint mining entities as agents highlighted overleaf 
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APPOINTMENT OF VALUE ADDED 

./WITHHOLDING TAX AGENTS  
PUBLIC NOTICE: 

APPOINTMENT OF VALUE ADDED WITHHOLDING TAX AGENTS 
The Zimbabwe Revenue Authority (ZIMRA) hereby advises all valued clients that the  Commissioner General 

has, in terms of Section 50A of the Value Added Tax Act [Chapter 23:12], appointed the following Registered 

Operators as Value Added Withholding Tax Agents with effect from 1st April 2017. 

  

Name of Client  Business Partner 

Number  

Sector 

1. Ashanti Goldfields Zimbabwe  200001153 Mining 

1. Bindura Nickel Corporation  200054212 Mining 

1. Metallon Gold Zimbabwe (Pvt) Ltd 200003284 Mining 

1. Murowa Diamonds (Pvt) Ltd 200006188 Mining 

1. Rio-Zim Limited 200000204 Mining 

1. Unki Mines (Pvt) Ltd 200023164 Mining 

1. Zimasco (Pvt) Ltd 200002780 Mining 

1. Zimbabwe Platinum Mines (Pvt) Ltd  200003122 Mining 

1. Afrochine Smelting (Pvt) Ltd 200116318 Mining 

1. Pan-African Mining (Pvt) Ltd 200005440 Mining 

1. Blanket Mine (1983) (Pvt) Ltd 200005489 Mining 

1. Falcon Gold Zimbabwe (Pvt) Ltd 200004871 Mining 

1. Makomo Resources (Pvt) Ltd 200093288 Mining 

1. Wankie Colliery Company Ltd 200005246 Mining 

1. Forbes and Thompson P/L 20000146 Mining 

1. Bikita Minerals (Pvt) Ltd 200002810 Mining 

1. Mimosa Mining Company (Pvt) Ltd 200002575 Mining 

1. Niarchos Investments (Pvt) Ltd 200172519 Mining 

1. Wel Mining (Pvt) Ltd 200063486 Mining 

1. Xin Yu Mining Corporation (Pvt) Ltd  200086880 Mining 

 

Obligations of Value Added Withholding Tax Agents are to: 

 Withhold two thirds (2/3) of the Output Tax from each amount to be paid to a specified operator (supplier 

of goods or services to the appointed agents) of taxable goods and services 

 Issue a Value Added Withholding Tax Certificate to such supplier in respect of the amount withheld 

 Submit returns (Rev 5 Form) and remit the amounts withheld to the ZIMRA Commissioner General on or 

before the 15th day of the following month. A schedule of the Value Added Withholding Tax should be 

attached to the Rev 5 Form 

  

Requirements for Specified Operators 

 Specified operators (suppliers of goods or services to the appointed agents) shall claim the Value 

Added Tax (VAT) withheld on submission of their VAT return for the respective tax period. A 

schedule of the VAT withheld by the agent should be attached to the VAT return. 

 Specified operators should also retain certificates issued by agents for a period of six years.  

  

  

Public Notice No. 9 of 2017 

 

Paying taxes and duties on time and in full builds and dignifies Zimbabwe! 
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Disclaimer 
 

The information contained in this MTU is for general guidance only and is not intended as a substitute for specific advice in 

considering the tax effects of particular transactions. Whilst a lot of care has been taken in the compilation of the information and 

opinions contained in this publication, no liability is accepted for the consequences of any inaccuracies contained in this guide. 

The information does not constitute a legal advice nor can it be relied on in any dispute with the tax authorities and shall not 

constitute any legal or tax opinion in this or any jurisdiction.   

 

The analysis contained in this MTU is based on the current legal framework which is subject to change and Tax Matrix (Pvt) Ltd 

or its employees assume no obligation to update or otherwise revise the materials contained in this or any of its MTUs. In making 

their considerations, recipients or people with access to the MTU are advised to make their own independent assessments, and, in 

this regard, to consult Tax Matrix or their own professional advisors before taking any action. The information and opinions 

contained in this MTU is valid as at the date of uploading on the website, preparation or compilation, any of its contents may be 

subject to change without notice.  

 

The information contained and opinions contained in this MTU are for the purpose of general information (“the purpose”) and for 

no other purpose.  The company disclaims any responsibility for the use of the information contained herein for a different purpose 

or context. 

 

The information contained and opinions contained herein must not be copied, published, reproduced or distributed in whole or in 

part to others at any time by the recipients. Tax Matrix (Pvt) Ltd retains all intellectual copyright information contained and 

opinions contained in this MTU.  Recipients should seek the written permission of the company before distributing copies of 

information and opinions contained in the MTU to third parties. 
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