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1. Introduction 

 

1.1 Executive Summary 
We are honored to present our May 2018 Monthly Tax Update (MTU) which is designed to keep 

businesses and individuals informed of the latest tax issues and bring value to both. Through our MTUs, 

we analyze tax developments to ensure that our valued clients are kept in tune with changes in the tax 

world. It is our sincere hope that MTUs will keep our clients updated with information that includes 

changes in tax and other related laws, courts decisions, announcements and interpretations that bring 

relevancy to the business environment. 

 

Tax Conference Victoria Falls 2018, ZIMRA key note speaker 

The Tax Conference Victoria Falls 2018 was officially opened by a speech from the Commissioner 

General Ms. Faith Mazani which was read by the Commissioner of Investigations, Mr. Charles Jaure 

who was present on her behalf. He started off by praising the organizers of the conference for creating 

an opportunity for dialogue; the exchange of tax knowledge and the sharing of notes between economic 

players to map a way forward through proper tax policies. He intimated that the revival of the economy 

through proper tax policies implemented effectively and efficiently was important for economic growth. 

He further stated that participation from all stakeholders i.e. taxpayers; authority and consultants, is 

paramount in the achievement of effective and efficient running of fiscal matters which translates to a 

better performance in the economy. 

Over 100 delegates attended Tax Conference Victoria Falls 2018 

Over 100 delegates converged in Victoria Falls for the Tax Conference Victoria Falls 2018 hosted by 

Tax Matrix (Pvt) on the 16th- 18th May 2018. The Annual Conference, this year being the second edition 

following our inaugural conference in 2017 is getting the attention of the tax authority and large 

corporates as platform for tax education and tax policy development. This year’s conference had The 

Commissioner General of the Zimbabwe Revenue Authority attending as the Key Note Speaker 

 

Transfer pricing law informally existed before 1 January 2014 court said  

This is a slightly longer case but brings a number of pertinent issues to deal with application of transfer 

pricing rule prior to the formal adoption of the International Best practice in 2014, the deductibility of 

provisions such as the audit fees, leave pay etc. It also challenges the notion by taxpayers that tax 

amnesty is unconstitutional because it treats taxpayers unequal before the law. The case also solidifies 

the use of functional analysis as the bases of allocating returns for purposes of transfer pricing. 

 

The ZIMRA Commissioner Investigations and Special Projects – Mr Charles Jaure commenting on 

Tax Amnesty  

The Commissioner Investigations spoke about the tax amnesty and cited that companies must engage 

experts for tax health checks so as to participate in the ongoing tax amnesty which offer them an 

opportunity for waiver of penalty and interest. He also encouraged taxpayers to take note of tax 

transgressions that need to be sorted out and to take steps to implement corrective measures and save 

money for recapitalization and business development. Meanwhile, the Minister stated that all taxpayers 

who had taxes that were due and payable before and remained unpaid by 1 December 2017 are eligible 

to claim for tax amnesty. There are categories which remained unbenefiting i.e. the good taxpayers who 

have their books in order. Mr Jaure likened the issue of the amnesty to the biblical parable of the 

prodigal son whereby there are the complying taxpayers and the non- complying taxpayers. The non-

complying taxpayers were encouraged to take the extended arm, reform and join the good taxpayers by 

paying tax in full and on time so as to help build the economy.  

  

                                                                              M Tapera Managing Director – Tax Matrix  
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1.2 Tax Matrix News and Developments 

1.2.1 The Commissioner General ZIMRA’s Key Note Speech at Tax Conference 

Victoria Falls 2018 

 

 

The Tax Conference Victoria Falls 2018 was officially opened by a speech from the Commissioner 

General Ms. Faith Mazani which was read by the Commissioner of Investigations, Mr. Charles Jaure 

who was present on her behalf. He started off by praising the organizers of the conference for creating 

an opportunity for dialogue; the exchange of tax knowledge and the sharing of notes between economic 

players to map a way forward through proper tax policies. He intimated that the revival of the economy 

through proper tax policies implemented effectively and efficiently was important for economic growth. 

He further stated that participation from all stakeholders i.e. taxpayers; authority and consultants, is 

paramount in the achievement of effective and efficient running of fiscal matters which translates to a 

better performance in the economy. 

 

The Commissioner impressed on the importance of Domestic Resource Mobilisation for the revival of 

Zimbabwe’s economy. He described Domestic Resource Mobilisation as the process through which 

countries raise and spend their own funds to provide for their people. He hailed the process as the best 

path to sustainable development finance and buttressed the point with the USAID postulation that 

“domestic resource mobilization not only provides government with the funds needed to alleviate 

poverty, but it is a critical step on the path out of aid dependency and economic development. A 

country’s ability to collect taxes and spend those resources effectively lies at the crux of financing 

economic development.” 

 

Juxtaposing the USAID postulation and the current position in most countries in the region, he stated 

that it was ironic that the countries which were in desperate need of revenue to ensure economic 

development; provision of basic services and poverty reduction often faced steep challenges in the 

collection of those taxes. It was noted by the esteemed Commissioner, that according to a research by 

the World Bank Group, developing countries face particular challenges in areas of tax policy and 

administration including low tax compliance levels by businesses and professionals; high levels of 

informalisation and weak revenue administration and poor governance. 
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He stated that most developing countries were continuing with the trend of being victims of base 

erosion and profit shifting with huge Multi-National Companies exploiting gaps and mismatches in tax 

rules too artificially shift profits to low of no tax locations. The Commissioner highlighted that these 

harsh realities called for proactive actions to craft tax policies which address these imbalances which 

expose our economies to the vagaries of the ever globalizing world economy. Fortunately for 

Zimbabwe, issues of this nature are the ones that section 98B as read with the 35th Schedule of the 

Income Tax Act are trying to curb. He pleaded with all entities that were involved in cross border 

trading to familiarize themselves in this provision and address any challenges which can expose them to 

transfer pricing audits.  

 

The Commissioner bemoaned the existence of the large base of informal business and with it the 

difficulty in tax revenue collection.  Regarding the tax debt which as at the at the end of 2018 stood at 

upwards of US$4 billion, he said this is shared amongst Parastatals at 6%, Councils and Local 

Authorities at 14% and Private Sector at 80% (This figure consists mostly of penalties and interest) and 

indicated that recovery measures in respect of this debt are being instituted. The Commissioner 

affirmed that the level of tax compliance is very low and that many taxpayers were not on the ZIMRA 

tax register and of those that were on it, very few are compliant. He informed that the ZIMRA was 

engaging in projects and programs meant to expand the tax base. He urged companies to put in place 

structures that manage compliance issues in order to avoid penalties. The penalties are a result of an act 

or omission which transgresses the tax laws. This results in the unnecessary loss of revenue in that area. 

On Corruption he said that in dealing with this scourge, the ZIMRA has put in place several measures 

to fight corruption which includes the Anti-Corruption Hotlines that can be used to anonymously report 

corruption. Furthermore, the ZIMRA officials who were caught on the wrong side of the law would 

face the wrath of the law and the Authority’s code of conduct. All taxpayers were called upon to fight 

the scourge of corruption. The Commissioner indicated that, it took a collective effort to fight against 

this plague. 

1.2.2 Over 100 delegates attended Tax Conference Victoria Falls 2018 

 

 
 

Part of the delegates who are attended Tax Conference Victoria Falls 2018  

 

Over 100 delegates converged in Victoria Falls for the Tax Conference Victoria Falls 2018 hosted by 

Tax Matrix (Pvt) on the 16th- 18th May 2018. The Annual Conference, this year being the second edition 



 

Page 5 of 34 
 

following our inaugural conference in 2017 is getting the attention of the tax authority and large 

corporates as platform for tax education and tax policy development. This year’s conference had The 

Commissioner General of the Zimbabwe Revenue Authority attending as the Key Note Speaker. Some 

of the participating companies who contributed delegates and speakers included Astra Holdings, BDO 

Zimbabwe, BDO South Africa,  Beta Bricks, BOC, CABS, CBZ, Champions Insurance, CMA, CZI, 

Deloitte, Dube Manikai and Hwacha, Elephant Hills, Fingaz, First Mutual Life, Grant Thornton, Gerah 

Holdings, HMMAS, Harare City Council, Hwange Colliery, Marian Hill, Mimosa Mines, MMCZ, NEC 

Agriculture, NEC Motor Industry, Nyaradzo, Padenga Holdings, Panarob, POTRAZ, PWC, Reserve 

Bank, SAZ, South Africa Institute of Tax (SAIT), Tanganda, SRTC, TelOne, THI, Trinity Consulting, 

Varichem Limited, Wilderness Safaris, ZACH, ZBC, ZCDCO, ZETDC, ZIMPLATS, ZIMRA, 

ZINWA,  ZOL etc.  

 

The seminar was a cracker and many queries were raised from the floor most them directed at the 

ZIMRA regarding tax administration. Indeed the Regional Manager Region one, Mr Zifudzi acquitted 

himself very well. 

 

 
Mr Zifudzi (Regional Manager Domestic Taxes Region one) holding the mic, Mr Dumbu (Manager 

Investigation Department) and Marian Chigunduru (Marian Hill). 

 

In his opening speech the Managing Director of Tax Matrix Marvellous Tapera stated that paying taxes 

is a noble cause as it is the bedrock of developing future human capital and infrastructure for any 

country, which will further attract global knowledge transfer and capital flows in terms of FDI. 

Nevertheless he appealed to the ZIMRA not to be heavy handed and ensure the rules are made clear in 

order to enhance voluntary compliance by taxpayers.   
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Managing Director Tax Matrix – Marvellous Tapera giving opening speech 

Outside the learning environment, the delegates and presenters were treated to some outdoor 

activities which included the beating of drums at the famous Boma, The braai at Army Chalets and 

the Sunset Boat cruise 
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2. Legislation 

 

2.1 Acts 

Nothing to report 
 

 2.2 Statutory Instruments 

2.2.1 Duty rebate on items of The Rural Electrification Agency (REA) 

Background 

 

The Minister of Finance and Economic Development has, in terms of section 235 of the Customs and 

Excise Act [Chapter 23:02] introduced duty rebate to support rural electrification so as to improve the 

standard of living of rural folk. This is introduced through statutory instrument 41 of 2018 which was 

gazetted on 23 March 2018. The rebate of duty shall be enjoyed by REA for a period of two years 

expiring on the 23rd of March 2020 on the list of goods shown above. 

 

Law and Interpretation 

The Customs and Excise (General) Regulations, 2001, published in Statutory Instrument 154 of 2001 

(hereinafter called “the principal regulations”), are amended in Part XIII by the insertion of a new 

section 144(J) after 144I- 
Rebate of duty on goods of the Rural Electrification Agency 

“144(J) (1) Subject to this section and to such conditions as the Commissioner General may fix, a rebate of duty 

shall for a period of two years, with effect from the date of publication in the Government Gazette of this statutory 

instrument, be granted on goods for the Rural Electrification Agency with the following tariff headings and 

subheadings- 

 

Tariff Code Description of goods 

4015.19.90 Rubber gloves 

4203.29.00 Leather gloves 

7219.13.00 Flat rolled stainless steel sheets of a thickness of 3 mm or more but less than 4.75 mm 

7219.14.00 Flat rolled stainless steel sheets of a thickness of less than 3 mm 

7219.21.00 Flat rolled stainless steel sheets of a thickness exceeding 10 mm 

7219.22.00 Flat rolled stainless steel sheets of a thickness of 4.75 mm or more but not exceeding 10 mm 

7219.23.00 Flat rolled stainless steel sheets of a thickness of 3 mm or more but less than 4.75 mm 

7219.24.00 Flat rolled stainless steel sheets of a thickness of less than 3 mm 

7219.31.00 Flat rolled stainless steel sheets of a thickness of 4.75 mm or more 

7219.32.00 Flat rolled stainless steel sheets of a thickness of 3 mm or more but less than 4.75 mm 

7312.10.00 Stranded wire and cables 

7208.10.00 Flat rolled steel sheets in coils, not further worked than hot-rolled, with patterns in relief  

7208.25.00 Flat rolled steel sheets of a thickness of 4.75 mm or more 

7208.26.00 Flat rolled steel sheets of a thickness of 3 mm or more but less than 4.75 mm 

7208.27.00 Flat rolled steel sheets of a thickness of less than 3 mm 

7208.36.00 Flat rolled steel sheets of a thickness exceeding 10 mm 

7208.37.00 Flat rolled steel sheets of a thickness of 4.75 mm or more but not exceeding 10 mm 

7208.38.00 Flat rolled steel sheets of a thickness of 3 mm or more but less than 4.75 mm 

7208.39.00 Flat rolled steel sheets of a thickness of less than 3 mm 

7208.40.00 Flat rolled steel sheets not in coils, not further worked than hot-rolled, with patterns in relief 

7208.51.00 Flat rolled steel sheets of a thickness exceeding 10 mm 

7208.53.00 Flat rolled steel sheets of a thickness of 3 mm or more but less than 4.75 mm 

7208.54.00 Flat rolled steel sheets of a thickness of less than 3 mm 
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7208.90.00 Flat rolled steel sheets 

8310.00.00 Name plates of base metal, excluding those of heading 94.05. 

8311.10.00 Welding rods coated electrodes of base metal, for electric arc-welding 

8311.20.00 Welding rods cored wire of base metal, for electric arc-welding 

8311.30.00 Welding rods 

8311.90.00 Welding rods 

8504.10.10 Electric transformers 

8504.10.90 Electric transformers 

8504.21.10 Electric transformers 

8504.21.90 Electric transformers 

8504.22.10 Electric transformers 

8504.22.90 Electric transformers 

8504.23.10 Electric transformers 

8504.23.90 Electric transformers 

8504.31.10 Electric transformers of a capacity not exceeding 100W  

8504.31.90 Electric transformers 

8504.32.00 Electric transformers having a power handling capacity exceeding 1kVA but not exceeding 16 

Kva 

8504.33.00 Electric transformers having a power handling capacity exceeding 16 kVA but not exceeding 

500 kVA 

8504.34.00 Electric transformers having a power handling capacity exceeding 500 kVA 

8504.40.00 Electric transformers 

8504.50.00 Electric transformers 

8504.90.00 Transformer parts 

8515.11.00 Soldering irons and guns 

8515.21.00 Machines and apparatus of resistance welding fully or partly automatic 

8515.29.00 Other types of welding machines 

8151.31.00 Machines and apparatus of arc welding fully or partly automatic 

8515.39.00 Other types of resistance machines 

8515.80.00 Other machines and apparatus 

8532.29.00 Electrical capacitors 

8532.30.00 Electrical capacitors variable or adjustable (pre-set) 

8532.90.00 Electrical capacitors parts 

8533.10.00 Electrical resistors 

8533.1000 Electrical resistors 

8533.21.00 Electrical resistors of a power handling capacity not exceeding 20W 

8533.29.00 Electrical resistors 

8533.31.00 Electrical resistors of a power handling capacity not exceeding 20W 

8533.39.00 Electrical resistors 

8536.10.00 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 

relays)  

8536.20.10 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 

relays) 

8536.20.90 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 

relays) 

8536.30.00 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 

relays) 

8536.49.00 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 

relays) 

8536.50.00 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 

relays) 

8536.69.00 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 

relays) 

8536.70.00 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 

relays) 

8536.90.00 Electrical apparatus for switching or protecting electrical circuits (fuses, surge suppressors, 
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relays) 

8704.10.00 Dumper trucks designed for off-highway use 

8705.10.00 Special purpose motor vehicles-Crane lorries 

8705.20.00 Special purpose motor vehicles- Mobile drilling derricks 

8705.30.00 Special purpose motor vehicles- Fire fighting vehicles 

8705.90.10 Special purpose motor vehicles- fire escapes, tower wagons for the maintenance of overhead 

electric lighting and power systems. 

8708.10.10  Parts and accessories of specialised motor vehicles- Specially designed for tractors, other than 

road tractors 

8708.10.90 Parts and accessories of specialised motor vehicles 

8708.21.00 Parts and accessories of specialised motor vehicles- Safety seat belts 

8708.29.19 Parts and accessories of specialised motor vehicles 

8708.29.20 Parts and accessories of specialised motor vehicles-exterior type roof carriers 

8708.29.30 Parts and accessories of specialised motor vehicles-canopies 

8708.29.90 Parts and accessories of specialised motor vehicles 

8708.30.10 Parts and accessories of specialised motor vehicles 

8708.30.90 Parts and accessories of specialised motor vehicles 

8708.40.10 Parts and accessories of specialised motor vehicles 

8708.40.90 Parts and accessories of specialised motor vehicles 

8708.50.10 Parts and accessories of specialised motor vehicles 

8708.50.90 Parts and accessories of specialised motor vehicles 

8708.70.10 Parts and accessories of specialised motor vehicles 

8708.70.20 Parts and accessories of specialised motor vehicles 

8708.70.90 Parts and accessories of specialised motor vehicles 

8708.80.00 Parts and accessories of specialised motor vehicles 

8708.91.00 Parts and accessories of specialised motor vehicles- Radiators and parts thereof 

8708.92.00 Parts and accessories of specialised motor vehicles- Silencers (mufflers) and exhaust pipes, parts 

thereof 

8708.93.10 Parts and accessories of specialised motor vehicles 

8708.93.90 Parts and accessories of specialised motor vehicles 

8708.94.00 Parts and accessories of specialised motor vehicles 

8708.95.00 Parts and accessories of specialised motor vehicles 

8708.99.10 Parts and accessories of specialised motor vehicles 

8708.99.90 Parts and accessories of specialised motor vehicles 

8716.20.00 Parts and accessories of specialised motor vehicles 

 

 

“(2) No rebate shall be granted in terms of this section unless the goods referred to in subsection (1) are itemized 

in a list approved by the Minister of Finance and Economic Development” 

 

Decision Impact 

The rebate will enable REA shall not be obliged to pay any form of duty on the specified goods and 

materials; hence it will incur less production costs. 
 

2.2.2 Duty suspension on CMED administered fuel 

Background  

 

The Minister earlier in the year enacted the Finance Act 2018 which among its contents exempt from 

income tax proceeds of power generating project in the first 5 years of its operation. Thus giving tax 

incentive to support these projects as way of reducing import tax bill on electricity. He has further in 

terms of section 235, as read with section 120 of the Customs and Excise Act [Chapter 23:02], 

impressed on the importance of this policy direction by affording another tax incentive for these. This 

he has expressed through the Customs and Excise (Suspension) (Amendment) Regulations, 2018 

(No.187) whose effect is to suspend duty on fuel imported through the Ministry of Transport and 
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Infrastructure Development facility and administered by CMED (Private) Limited for use at Approved 

Power Generation Project.  

 

Law and Interpretation 

These new regulations published through SI 68 of 2018 have the effect of repealing section 9(BB) of 

the Customs and Excise (Suspension) Regulations, 2003 and substitution with the following:“9(BB) 

Suspension of duty on fuel imported through the Ministry of Transport and Infrastructure Development facility 

and administered by CMED (Private) Limited for use at Approved Power Generation Project” 

 

Therefore, subject to this section and to such conditions as the Commissioner may fix, duty is wholly 

suspended, on fuel imported through the Ministry of Transport and Infrastructure Development facility 

and administered by CMED (Private) Limited for use at African Chrome Fields (Private) Limited. The 

suspension is for a period of one year from the 1st of January, 2018 to the 31st   of December, 2018. To 

qualify the fuel should be imported through the Ministry of Transport and Infrastructure Development 

facility administered by CMED (Private) Limited and in quantities stipulated in the Fourth Schedule 

which has also been inserted after the third schedule. The fourth schedule specifies the following: 

 
“Fourth Schedule (Section 9BB) 

APPROVED BENEFICIARY POWER GENERATION PROJECTS  

ELIGIBLE FOR SUSPENSION OF DUTY 

Approved beneficiary project   Ring fenced quantities (litres of diesel per annum) 

African Chrome Fields (Private) Limited  18.4 million”. 

 

Decision Impact 

These new regulations have come about to drive the project carried out at African Chrome Fields (Pvt) 

Ltd and implies that the importers can enjoy lower importation cost since they will not be obliged to 

pay the duty upon importation. 

 

2.2.3 Suspension of Duty on Bio-Organic Fertilizer Powder 

 

Background 

The Minister of Finance amended the Customs and Excise (Suspension) (Amendment) Regulations, 

2003 which has the effect of suspending duty on bio-organic fertilizer powder imported by approved 

companies. This is deemed to be in effect for a period of 12 months from the 1stof December 2017. 

 

Law and Interpretation 

The Minister of Finance and Economic Development has, in terms of section 235 as read with section 

120 of the Customs and Excise Act [Chapter 23:02], made the Customs and Excise (Suspension) 

(Amendment) Regulations, 2018 (No.185). These regulations amend the Customs and Excise 

(Suspension) (Amendment) Regulations, 2003 by the insertion of section 9(DD) after section 9 (CC) 

which reads as follows: 

 
“9(DD) Suspension of duty on bio-organic fertilizer powder 

Duty is wholly suspended on bio-organic fertilizer powder of tariff code 3105.90.00 imported by approved 

importers, for a period of twelve months with effect from 1st December, 2017, in the quantities listed in the 

Schedule 

 

SCHEDULE 

APPROVED BIO-ORGANIC FERTILISER POWDER IMPORTERS ELIGIBLE FOR SUSPENSION OF 

DUTY 

Name of approved importer Commodity Code Quantity of ring-fenced bio-organic 

fertilizer powder 

ECOSEE Zimbabwe (Private) Limited  3105.90.00 180 metric tonnes.” 
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Decision Impact 

 

The suspension of duty on imported bio-organic fertilizer implies the beneficiary will not be obliged to 

pay duty upon importation for a period of one year from 1 December 2017. 

 

2.2.4 Suspension of Duty on Specified Mining Locations 

Background 

The Minister of Finance and Economic development has exercised the power vested in him through 

section 235 of the Customs and Excise Act [Chapter 23:02] to suspend duty on Hongji Mineral 

Development (Private) Limited, Ladvile Investments (Private) Limited and Nicholas Mavhondo 

company.  

 

Law and Interpretation 

The Minister of Finance has made the Customs and Excise (Suspension) (Amendment) Regulations, 

2018, (No.184) which has the effect of amending the Customs and Excise (Suspension) Regulations, 

2003 by the insertion of the following in the Second Schedule- 
“Name of mining company Mining location numbers Specified mining period 

Hongji Mineral Development 

(Private) Limited 

M1874-76M, 

M1878-1883 BM, M1886 BM, 

M1895-97BM, M2189-93 

BM,M2195-96 BM, M2196 

BM,M2198-99BM,23854 and 

Special grants numbers 6128-32 

17th January, 2018 to 16th January, 

2021 

Ladvile Investments (Private) 

Limited 

7875 BM 2nd  February, 2018 to 1st February 

2021 

Nicholas Mavhondo 4770 BM  24th January, 2018 to 23rd January, 

2021”.  

 

Decision Impact 

These companies [Hongji Mineral Development (Private) Limited, Ladvile Investments (Private) 

Limited and Nicholas Mavhondo company] shall enjoy a relief on importation costs since they will not 

be obliged to pay duty upon importation but can pay later on when their cash flows allow. However the 

duty will only be suspended on the specified mining location numbers. 

 

2.2.5 Value Added Tax (Development Partners) (Refunds) Regulations 

Background 

The Minister of Finance and Economic Development is empowered in terms of s45A to refund VAT 

payable by development partners. This is in terms of the recently gazetted statutory instrument 79 of 

2018 [Value Added Tax (Development Partners) (Refunds) Regulations, 2018] 

 

Law and Interpretation 

Section 45A of the VAT Act [Chapter 23:12] gives provisions in relation to refunds of tax to exempted 

persons as follows: 
“(1)  The Commissioner may, on compliance by the person concerned with such terms and conditions as may be 

prescribed, refund to that person any tax paid by him or her on— 

(a)  such goods or services as may be prescribed which are purchased by or supplied to a person who— 

(i)    is not a citizen of Zimbabwe; and 

(ii)    is not permanently resident in Zimbabwe; and 

(iii)    is a person specified in the list published in terms of section 10 of the Privileges and Immunities Act 

[Chapter 3:03], or is a representative or official of an international or regional organization or agency specified in 

a notice published in terms of section 7 of that Act; or 

(b)  such goods or services as may be prescribed which are purchased by or supplied to a prescribed person. 

Value Added Tax (African Development Bank) (Refunds) Regulations, 2012. SI 167/2012 
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Value Added Tax (European Commission) (Refunds) Regulations, 2014, SI 73/2014 

Value Added Tax (Global Fund) (Refunds) Regulations, 2016, SI 51/2016………” 

 

The statutory instrument further reads as follows: 
“3.The refund of tax shall be made to the Development Partners or their agents in respect of goods or services 

purchased by the Development Partners or their agents under an Aid or Technical Cooperation Agreement on such 

projects as may be approved by the Minister, if the responsible officers of Development Partners or their agents- 
(a)Make an application in writing to the Commissioner; and 

(b)The Ministry of Finance and Economic Development certifies in each application that such goods and 

services- 

(i) were purchased using funds provided by the Development Partners solely towards the implementation of 

the approved projects; and 

(ii) will not otherwise be disposed of without the prior approval of the Commissioner and the payment of the 

appropriate tax; and 

(c) provide such other information relating to such goods or services as may be specified by the 

Commissioner.” 

 

Thus the development partners must purchase goods or services under an Aid or Technical 

Cooperation Agreement for the projects approved by the Minister of Finance to qualify for the 

refund. The refund is granted subject to application to the Commissioner and certification by the 

Minister of Finance that the goods and services are for the approved projects. The Commissioner 

then processes and refunds the amounts claimed within thirty days from the date of application.  
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3 Court Cases & Appeals 

 3.1 Court Cases 

3.1.1 Transfer pricing law existed before 1 January 2014 court said  

 

Case name C F (Pvt) Ltd v ZIMRA 18-HH-099 

Facts  CF was incorporated in 1995 and underwent two name changes in 1996 and 

2014. The second name change was precipitated by the acquisition of the South 

African registered sister company by CF's holding company on 1 June 2005. 

 In 2010 ZIMRA commenced the tax investigation on CF because it felt that CF 

was not carrying out its transactions with related parties at arm’s length  

 This resulted in the amended tax assessments that gave rise to this appeal  

 CF entered into various agreements with its related parties (intermediary and 

holding company) to enhance its activities of importation, distribution and 

marketing of motor vehicles and spare parts of a specified brand. 

 CF also made provision in its financial statements for the audit fees, 

management fees and leave pay which resulted in the ZIMRA raising its 

eyebrows and disallowing the deduction of some of this expenditure 

 CF failed to take advantage of the tax amnesty; hence it did not apply for one in 

its objection since it was not yet in existence at the time the objection was 

made. 

Jurisdiction   High Court, Harare 

Issues for 

determination 
 Whether the Customs and Excise Value Ruling binds the Commissioner in an 

Income Tax matter? 

 Whether the ZIMRA was entitled to invoke s 24 of the Income Tax Act to 

compute notional income? 

 Whether the functional analysis is part of our law? 

 Whether the Commissioner had the onus in this matter? 

 Whether it was proper of CF and open to it to make provision for the costs in 

question? 

Date  of 

decision 
 28 & 29 September 2015 and 26 February 2018 

 

Decision   Amended assessments for 2009, 2010, 2011 and 2012 issued against CF were 

hereby set aside. 

 The Commissioner hereby directed to issue further amended assessments 

against CF in respect of each year of assessment and in doing so is required to:- 

a) Add back to income 7% interest on the cost of services rendered by CF for 

the consignment stock in transit to Zambia, Malawi and Tanzania. 

b) Add back to income management fees that were deducted by CF in each 

year. 

c) Bring to income the provisions for leave pay in each year. 

d) Bring to income provisions for audit fees in each year. 

e) Discharge the notional interest ZIMRA sought to impose on loans and 

advances made to ADI and GS, respectively. 

 CF is to pay 100% additional tax on management fees. 

 CF to pay additional penalties of 10% in respect of leave pay and audit fee 

provisions. 
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The Facts 

CF was incorporated in 1995 and underwent two name changes in 1996 and 2014. The second name 

change was precipitated by the acquisition of the South African registered sister company by CF's 

holding company on 1 June 2005. Sometime in 2010 ZIMRA commenced the tax compliance 

investigation on CF that resulted in the amended tax assessments that gave rise to this appeal. CF's main 

business activities in the four years in question were in the importation, distribution and marketing of 

motor vehicles and spare parts of a specified brand. Initially, in 1997 CF entered into a detailed 53 

article distributor-assembler three year agreement, the original agreement, with NML a Japanese 

conglomerate engaged in the development, manufacture and assembly and worldwide distribution and 

sale of an international brand of various models of motor vehicles and spare parts, retroactively from 1 

April 1996 (The 1996 Distributor-Assembler Agreements). CF and the “related party" (intermediary) 

signed, a memorial of the procedures for importation of vehicles into Zimbabwe in the memorandum 

of understanding dated 1 August 2007. The intermediary was required to place monthly production 

orders with the brand suppliers. On 25 April 2011 CF and the conglomerate entered into a Distribution 

Agreement consisting of 39 articles with retroactive effect from 1 February 2007. It appeared to be a 

reproduction of an incomplete Distribution Agreement dated 31 January 2007 that was only signed and 

initialled by CF's managing director.  CF and the conglomerate entered into a memorandum on Sales 

and Purchases of brand vehicles with the intermediary retroactive from 1 February 2007 soon after 

signing the Distribution Agreement. CF appointed and the conglomerate approved the appointment of 

the intermediary as the intermediary for the sale and purchase of the vehicles from the conglomerate 

under the Distribution Agreement. The three parties agreed that the intermediary would purchase the 

vehicles from the conglomerate and sell them to CF.  On 2 March 2009, CF and the intermediary 

entered into a Management Services/Technical Services Agreement which was governed by the laws 

of Zimbabwe and took effect on 1 March 2009. They were motivated by the introduction of the 

multicurrency financial regime in Zimbabwe. It was to run for an indefinite period.  

 

ZIMRA issued an assessment against CF on 27 June 2014 for four tax years (2009 to 2012), which CF 

objected to on 25 July 2014 in terms of s 62 of the Income Tax Act [Chapter 23:06]. On 22 October 

2014 all the objections were disallowed save for a few relating to penalties.  CF gave notice of its 

intention to appeal on 30 October 2014 and duly filed the present appeal on 18 December 2014. At the 

commencement of hearing, CF confirmed the concession first made in the letter of 19 June 2014 that it 

was remiss in failing to charge the intermediary a mark-up of 7% for transit services rendered in the 

sum of US$ 2 240 for 2009, US$ 2 505.87 for 2010 US$2 198.13 for 2011 and US$3 273.40 for 2012 

in respect of vehicles exported by the intermediary to Zambia, Malawi and Tanzania.  Again, CF 

conceded that it paid management fees to the intermediary when such fees were not due in the sum of 

US$130 000 in 2009, US$ 140 000 in 2010, US$ 256 629 in 2011 and US$140 000 in 2012. In the 

same vein, ZIMRA conceded that it wrongly raised notional interest at the rate of 24% in the sum of 

US$ 97 279.92 in respect of the §01.2 loan to GS and in the sum of US$ 106 953.12 for 2010, US$ 266 

879.52 for 2011 and US$ 1 241 666.80 for 2012 in excess of a month from the date of the initial 

request. The chief investigations officer failed to demonstrate how he arrived at the apportionment ratio 

he used in his functional analysis. The managing director indicated that the appointment of auditors and 

 The tax amnesty application is dismissed. 

  Each party shall bear its own costs. 

Decision 

Impact  
 Burden of proof in tax objections and appeals lies with the taxpayer in terms of 

s63 of the tax Act 

 The Commissioner is not limited by any law to implement the use of whatever 

form of method that ensures that justice is served 

 Taxpayers should also take note of the fact that even though Transfer Pricing 

legislation came into force in 2016, when a tax audit is being done prior this 

year, s24 of the Income Tax Act can be invoked when deemed to be applicable 

basing on the type of transactions.  

 Taxpayers should uphold the arm’s length principle to avoid conflicts with the 

ZIMRA. 
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the contract of audit were made prior to the end of the financial year and in each of the four years in 

question CF made provision in its respective financial statements for the audit fees in the sum of US$10 

000 in 2009, US$15 000 in 2010, US$12 000 in 2011 and US$12 500 in 2012. It was common cause 

that provisions are made and are deductible for accounting purposes in accordance with the 

requirements of International Financial Reporting Standards. It paid the audit fees in the subsequent tax 

year but claimed them as a cost of undertaking business in the year of the assessment in which the audit 

pertained. The ZIMRA however disallowed the whole amount claimed in 2009 and US$ 9 960 in 2010, 

US$ 2 049 in 2011 and US$491 in 2012. In the tax periods under review, CF had 20 employees in the 

administrative, reception, managerial, sales, parts, finance and logistics and drivers divisions. Cash in 

lieu of leave was payable based on request from the employee who had a right to such payment and 

95% of the employees took up that right. However, until the request was made and approved CF would 

not know whether the employee would seek encashment or the number of days sought to be encashed 

and the amount. Any leave days over the maximum would be forfeited. The Managing Director could 

not say whether it was paid in the year the leave accumulated or in the subsequent year but was content 

to aver that it was paid based on accumulation of the days up to the two year maximum. It was common 

cause that the tax amnesty was not raised in the letter of objection of 25 July 2014 by CF for the reason 

that it had not yet come into existence at that time. 

 

Competing Arguments 

 

Issue Taxpayer  

 

Whether the 

Customs and 

Excise Value 

Ruling binds 

the 

Commissioner 

in an Income 

Tax matter? 

 That the ZIMRA was bound by the value ruling in question in the present 

income tax appeals even though it was made to resolve a Customs and Excise 

question. 

 That as a single entity, the ZIMRA was obliged by the fundamental provisions 

of s 68 of the Constitution and s 3 (1) (a) of the Administrative Justice Act 

[Chapter 10:28] to act in a lawful, reasonable and fair manner in utilising its 

opinion formed under the Customs and Excise Act on the transaction value of 

the imported motor vehicles to the computation of the purchase price under the 

Income Tax Act. 

 That the Commissioner could not possibly justify the change of opinion 

reflective as it was of his state of mind in the finding that the relationship 

between CF and intermediary did not influence the transaction value 

 That the importer had proved to the satisfaction of the Commissioner that the 

transaction value closely approximated the values referred to in s 106 (2) of the 

Customs and Excise Act. 

 That like should be treated alike otherwise it would be unconscionable for the 

ZIMRA to alter its opinion merely for the sake of extracting as much income 

tax from it as it did with respect to customs duty on the same facts and 

circumstances. 

 That by making the value ruling the ZIMRA in essence determined as 

contemplated by s 106 (2) of the Customs and Excise Act that the two related 

parties acted at arm's length, a consideration in convergence with the 

requirements of s 24 of the Income Tax Act. 

 That the juxtaposition of a different and contradictory opinion on the purchase 

price under the Income Tax Act to the transaction value under the Customs and 

Excise Act of the self-same imported vehicles was both illogical and unlawful. 

 That the determination under s 24 was limited to the computation of taxable 

income, as defined in s 8 (1) of the Income Tax Act as "the amount remaining 

after deducting from the income of any person all the amounts allowed to be 

deducted from income under this Act". Hence the ZIMRA was not empowered 

to raise notional vehicles sales gross profit and thereafter derive taxable income 

from that figure. 
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Whether 

Functional 

Analysis part 

of our law 

 That the functional analysis methodology was an arbitrary, unscientific and an 

opinion based on value judgment and not on a formula. 

 That the imputed gross profit was out of step with the comparable prices of 

similar vehicles offered in Zimbabwe by other brand competitors. 

 That the chief investigations officer did not explain how his tabulated figures 

and especially the vehicle sales gross profit figures were computed and more 

importantly how he arrived at the 61:39 split. 

 That the functional analysis was not part of our law and it was illogical and 

irrational since it did not even form part of the South African or OECD transfer 

pricing system. 

 That until the introduction of s 98A to the Income Tax Act by the Finance Act 

No. 1 of 2014 on 1 January 2014 there were no statutory provisions dealing 

with the subject of transfer pricing in our law. 

Onus of the 

matter 
 That In the authority of Commissioner for Inland Revenue v. Conhage (Pty) Ltd 

(formerly Tycon (Ply) Ltd 1999 (4) SA 1149 (SCA) at 1159-60 paras [11] and 

[12]; 61 SATC 391 (SCA) at 397 the onus was on the Commissioner to show on 

a balance of probabilities that the arrangements between the two related parties 

in question were not at arm's length. 

Partakes 

directly or 

indirectly in 

the 

management, 

control or 

capital of a 

business of 

another 

outside 

Zimbabwe 

 That the words "business of another outside Zimbabwe” in s 24of the Income 

Tax Act referred to a business that was located outside Zimbabwe and that the 

intermediary's business was located outside Zimbabwe and CF who was located 

in Zimbabwe therefore did not take part in the management, control or capital 

of the intermediary. 

 That it did not participate in the management, control or capital of the French 

holding company or the conglomerate.  

 That it relied on the bills of entry for the contention that CF was the importer 

Whether 

provisions 

were 

deductible 

Audit fees 

 That it paid the audit fees in the subsequent tax year but claimed them as a cost 

of undertaking business in the year of the assessment in which the audit 

pertained. 

 That it incurred the obligation to pay the audit fees in the year in which the fees 

related even though they were eventually paid in the following year.  

 That the ZIMRA was precluded from reassessing the audit fees by proviso (i) to 

s47 (1) of the Income Tax Act on the basis that the acceptance of the original 

self-assessments which are deemed by law to have been the assessments made 

by the Commissioner were made in accordance with the practice generally 

prevailing in the Commissioner's office at the time. 

Leave Pay 

 That its employees had an absolute legal right to convert the leave days which 

accrued in the course of the year of assessment. 

 That it accordingly incurred an absolute liability to pay for these leave days 

each time the days accrued even though actual payment was made in the 

following tax year, implying that the employee had an absolute legal right to 

encash such days on accrual.  

Tax Amnesty 

 That it moved the Court in terms of the proviso to s 65 (4) to consider the 

introduction of the tax amnesty argument, which had not been raised in the 

notice of objection on two grounds. 

 That it was physically and legally impossible to raise it in the objection and 

secondly such exclusion offended CF's constitutional right to equal treatment, 

protection and benefit of the law enshrined in s 56 (1 and (6)) of the 
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Constitution. 

 That the enactment of the tax amnesty under consideration was constitutional 

but that the denial of the tax amnesty benefit to certain categories of taxpayers 

was unconstitutional.  

 That "if the tax amnesty is to be treated as being constitutional, and the 

concession is repeated that it is within the terms of the Constitution permissible 

to grant such an amnesty...”.  

 That in the alternative, the Court must make a discretion in favour of it by 

extending the benefits embodied in the tax amnesty legislation to it. 

Issue ZIMRA 

 

Whether the 

Customs and 

Excise Value 

Ruling binds 

the CG an 

Income Tax 

matter? 

 That it did not agree with the fact that it was bound by the value ruling in 

question in the present income tax appeals even though it was made to resolve a 

Customs and Excise question 

Is the 

Functional 

Analysis part 

of our law? 

 That it was an international best practice adopted by revenue authorities to 

assess the true income earned by related parties from transactions carried out for 

mutual benefit that fail the arm's length test. 

 That a functional analysis determines what part of a transaction was undertaken 

by the various parties involved in that transaction.  

 That it categorised the functions performed, the attendant risks and the assets 

used and apportioned percentages to the work performed by each player.  

 That it raised the functional analysis method on realising that CF was paying 

both management fees and a mark-up of between 7.5% and 10% on the 

conglomerate bought out price to the intermediary. 

 That it supplied CF with the document which was divided into six columns 

headed functions, and each of the names of the four parties involved in the 

taxable transaction was indicated and asked for comments from CF. 

 That it concluded the functional analysis by averaging the percentages inserted 

by CF with its owl and allocated 61% to CF and 39% to the intermediary. 

Partakes 

directly or 

indirectly in 

the 

management, 

control or 

capital of a 

business of 

another 

outside 

Zimbabwe 

 That the intermediary operated a business in Zimbabwe that was operated by 

CF. 

 That it relied on the bills of entry for the contention that CF was the importer 

 That CF was the consignee. 

 That the words equally applied to a businessperson located outside Zimbabwe 

but whose business was located either in Zimbabwe or outside Zimbabwe.  

 That the intermediary operated a business in Zimbabwe that was managed by 

CF, therefore the relationship between CF and the intermediary fell into the 

ambit of this requirement. 

 That it was the duty of the intermediary as owner and importer to meet the 

warehouse, marketing, promotion and advertising costs on the one hand and the 

clearing costs, as required by the definition of importer in s 2 of the Customs 

and Excise Act, on the other. 

 That there was no real need for interposing the intermediary in place of the 

parent company in the purchase of the motor vehicles. 

 

Whether it 

was proper of 

CF and open 

to it to make 

Audit fees 

 That these fees were incurred by CF in the year the audit was actually carried 

out and when CF billed for such services. 

Leave Pay 
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provision: for 

the costs in 

question? 

(audit fees 

and leave pay) 

 That the obligation to pay only arose when an employee went on leave or 

encashed his or her leave days as it was at that stage that the leave pay would be 

incurred for the purpose of trade or in the production of taxable income, 

otherwise the provisions were non-deductible in terms of  s 16 (1) (e) of the Tax 

Act 

 

 

 

 

 

Court Decision and reasoning  

 

Issue  Court reasoning and decision  

Whether the 

Customs and 

Excise Value 

Ruling binds 

the 

Commissioner 

in an Income 

Tax matter? 

 That there was no specific section in the Scheduled Acts which require the 

Commissioner to act in the manner advocated by the taxpayer. 

 That it is indisputable that the ZIMRA is created by s 3 of the Revenue 

Authority Act (RAA) [Chapter 23:11] as a single entity with the seamless 

functions outlined in s 4, amongst which is the assessment, collection and 

enforcement of the payment of all revenues under the administrative purview 

of a single Commissioner -General appointed in terms of s 19. 

 That however, in terms of s 20 and 21, the Board also appoints Commissioners 

in charge of such departments or divisions that the Board may establish but 

who serve under the control of the Commissioner-General and who administer 

the Scheduled Acts listed in the First Schedule amongst which are the 

Customs and Excise Act and the Income Tax Act. 

 That the Commissioner-General is empowered to exercise the functions 

conferred on each of these Commissioners and may delegate such authority to 

any member of staff.   

 That in terms of s 34D of the RAA, the Commissioner-General may personally 

or by proxy make an advance tax ruling on any provision of any of the Acts in 

the First Schedule of his own accord or on application by an interested person 

to a taxable transaction. 

 That according the Fourth Schedule tax means "any tax, duty, fee, levy, 

charge, penalty, fine or any money levied, imposed, collected or received in 

terms of any of the Acts specified in the First Schedule" while "relevant Act in 

relation to an advance tax ruling means any one the Acts specified in the First 

Schedule in respect of which the ruling is made or sought." 

 That the context and the minimum contents of an advance tax ruling are 

provided in para2 (2) of the Fourth Schedule to the RAA and the 

subparagraphs (2) (c) to (f) require a complete description of the proposed 

transaction for which the ruling is sought and its impact on the tax liability of 

the applicant and a citation of the relevant statutory provisions or issues and 

reasons why the proposed ruling should be made. 

 That contrary to the contention propounded by CF, its application for the value 

ruling did not meet the minimum requirements in respect of the Income Tax 

Act. 

 That its submission that one ruling in respect of one Schedule Act fits all the 

other Scheduled Acts in regards to the same imported item is devoid of any 

merit and the attempt to export the favourable interpretation in para 4 (1) of 

the Fourth Schedule to the RAA from the Customs and Excise Act to the 

Income Tax Act flounders on the phrase "apply the relevant Act" defined 

with reference to the specified Act in respect of which the ruling was made or 

sought. 

 That the differentiation applied by the ZIMRA was lawfully grounded in the 
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minimum requirements for an advance tax ruling provided in para 2 (2) to the 

4t Schedule of the RAA; and again, the value ruling falls woefully short of the 

requirements of para 6 of the same Schedule failing as it does to apply to the 

relevant Income Tax Act. 

 That while the facts and circumstances may be the same as in the value ruling 

the four requirements in para 6 are conjunctive; so the failure to fulfil any one 

is fatal to CF's contention seeing it falls outside the time frame of the advance 

ruling and the requirement to update the Commissioner with any new 

information affecting the value ruling.  

 Thatthe publication and contents of the Value Ruling No 15 of 2007 and the 

accompanying correspondence demonstrated that the Commissioner-General 

was alive to the powers vested in him generally by Part X and in particular by 

s 106 and 113 of the Customs and Excise Act.  

 That the provisions in Part X delineate almost all the possible ingredients that 

constitute a transaction value for the purposes of computing the duty value of 

an imported item under the Customs and Excise Act. 

 That the value ruling was not sought and obtained in terms of the Income Tax 

Act but in terms of the Customs and Excise Act, therefore the Commissioner 

was not bound by the value ruling in respect of income tax matters. 

Whether the 

ZIMRA was 

entitled to 

invoke s 24 of 

the Tax Act & 

whether 

Functional 

Analysis Part 

of Our Law? 

 

 That even the more detailed functional analysis percentage apportionments 

provided by CF of the Commissioner's case failed to disclose how the 61:39 

split was achieved. 

 That it takes cogniscence the concept of transfer pricing as explained by Keith 

Huxman and Philip Haupt in “Notes on South African Income Tax” 24 ed 

(2005) as involving the manipulation of prices, income and expenses by 

associated companies operating in different tax jurisdictions in order to reduce 

profits in a higher tax jurisdiction and that it is invariably measured by the 

arm's length principle. 

 That transfer pricing could be dealt with under the general deduction formula 

in s 15 (2) (a) of the Tax Act as was the case in South Africa when ITC 569 

(1944) 13 SATC 447 was decided before the introduction of s 31 in Act 58 of 

1962 and the subsequent publication of Note 7, which defines transfer pricing 

transactions in that country. 

 That while our law did not have a specific transfer pricing provision until 1 

January 2014, it seems that the issue could be dealt with under the general 

deduction formula, or either s 24 or s 98 of the Income Tax Act if the 

requirements in those sections were met.  

 That the functional analysis methodology is not specifically provided for in 

our law and so is transfer pricing prior to 1 January 2014. 

 That the ZIMRA relied on the provisions of s 24 of the Income Tax Act to 

invoke the functional analysis methodology. 

 That the extent functional analysis is a recognised method of assessing taxable 

income earned or deemed to have been earned by a taxpayer, and basing on 

the available evidence there is nothing in our law that would preclude the 

Commissioner from applying it in suitable cases and therefore whether or not 

this was a suitable case to employ functional analysis in determining the CF's 

taxable income depended on whether or not the provisions of s 24 applied to 

the circumstances pertaining to CF. 

 That in reference to the English position with regards to conduct of related 

parties, which position has been adopted in the Zimbabwean and South 

African jurisdiction that expressions such as an assignee of the holding 

companies "an agent of the holding company conducting its business for it" 

and "one economic entity" were used to remove the separate and distinct 

nature of these corporate entities (these entities are treated as one). 
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 That the principles derived from these cases resulted in the legislative 

intervention crystallised in s 24 of the Income Tax Act that sought to treat the 

activities of subsidiaries that shared management, control and capital and that 

breached the arm's length principle as "one economic entities" even though the 

cases were not analogous to the case in hand. 

 That the ZIMRA's legal right to invoke the provisions of s 24 in making the 

adjustments to the CF's tax liability arising from either the failure to declare all 

the income earned or claiming unjustified deductions could not be opposed.  

 That by virtue of s 7 (a) of the Interpretation Act [Chapter 1:01] the reference 

to double taxation agreements should be disregarded in construing the section. 

 That taxable income is a derivative of gross income and income and not a 

standalone amount.  

 That in the case of Zimbabwe Revenue Authority v Murowa Diamonds (Pvt) 

Ltd 09-SC-041 200909-SC-041 (2) ZLR 213 (SC) at 217G-218A  which 

requires courts to discard the literal textual construction in favour of the 

purposive contextual interpretation where the application of the former leads 

to an absurdity or repugnancy or inconsistency with the rest of the statute. 

 That to adopt the submission moved by CF would lead to an absurdity and 

would be inconsistent with the rest of the statute since the computation of 

taxable income is not a standalone process but is preceded by the computation 

of gross income from which all exemptions are deducted to arrive at the 

income from which further allowable deductions are removed before arriving 

at the taxable income.  

 That the ZIMRA wrongly invoked s 24 of the Tax Act and accordingly, there 

was no room for it to apply the functional analysis principle in this matter. 

Onus of the 

matter 
 That the onus is on the taxpayer to show that the Commissioner was wrong in 

forming the opinion that the arrangements concluded between the taxpayer and 

a related party were not at arm's length rather than on the Commissioner to 

show that his opinion was correct.  

 That in an appeal such as this one, it is the taxpayer who is challenging the 

correctness of the Commissioner's opinion by averring that it was wrong.  

 That it is not the Commissioner who has come to court for the confirmation of 

the correctness of his opinion consequently the duty to establish the error in 

the opinion must surely lie on the party that impugns the correctness of such 

an opinion and in the present matter, the party driving the challenge was CF 

and the onus, squarely fell on it.  

 That Morton ACJ in Elite Wholesale (Rhodesia) (Pvt) Ltd v Commissioner of 

Taxes, Southern Rhodesia (1955) 20 SATC 33 (SR) at 35; 1955 (1) SA 350 

(SR) at 351C-D said:"In my view the appellant has discharged the onus upon 

him, for in the evidence before us I find no feature connected with any of the 

transactions which would justify the exercise of the Commissioner's powers 

under s 28 (l)."[Section 28(1) read: "whenever the Commissioner is satisfied 

that any transaction or operation has been entered into or carried out for the 

purpose of avoiding liability for the payment of any tax imposed by this Act or 

reducing the amount of any such tax, any liability for any such tax and the 

amount thereof may be determined as if the transaction or operation had not 

been entered or carried out."] 

 That the Commissioner does not bear the onus of establishing that his opinion 

was correct, but all what he is required of him is to set out in the determination 

to the letter of objection the basis for his opinion or satisfaction and as Ponnan 

JA indicated in Commissioner for the South African Revenue Services v 

Pretoria East Motors (Pty) Ltd [2014] 3 All SA 266 (SCA) at 270 para [6] this 

is derived from the averments made by the taxpayer during the investigation. 

 That the Commissioner does not create any evidence but bases his opinion or 

dps://09-SC-041/
dps://09-SC-041/
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satisfaction on the information availed to him by the taxpayer. 

Partakes 

directly or 

indirectly in 

the 

management, 

control or 

capital of a 

business of 

another 

outside 

Zimbabwe 

 That it relied on the pleadings, the documentary exhibits and the oral evidence 

of CF, which were not contradicted by any evidence led on behalf of the 

ZIMRA to establish that CF was not involved in the management, control or 

capital of any business located in a foreign country; and that it was not a 

shareholder in such a company nor did it manage or control by itself or by 

proxy any such company.  

 That whether CF managed the bonded warehouse on behalf of the 

intermediary this is determined by the answer to the question of who the 

importer of the consignment stock was.  

 That CF managed the bonded warehouse as the importer of the consignment 

stock, for its own account and this was confirmed by citing the definition of 

both Bill of Entry and entry in s 2 of the Customs and Excise Act. A Bill of 

Entry is defined "as a prescribed form on which an entry is made". 

  “Entry “is defined as follows:-"entry" in relation to clearance of goods for 

importation, warehousing, removal from a warehouse or exportation, means 

the presentation in accordance with this Act of a correctly completed and 

signed declaration on a bill of entry in writing and, where direct trader input 

facilities exist, includes the recording of the required information on the 

Customs computer system, using procedures approved by the Commissioner, 

or using a computerised procedure approved by the Commissioner, together 

with such bills of lading, invoices, price lists and other documents showing the 

purchase value of the goods together with the freight, insurance and other 

charges on the goods required to be declared by any provision of this Act”  

  With  regards to import and importer, the Act states that:-"import" means to 

bring goods or cause goods to be brought into Zimbabwe; 

"importer", in relation to goods, includes any owner of or other person 

possessed of or beneficially interested in any goods at any time before entry of 

the same has been made and the requirements of this Act fulfilled;" 

 That in AT International Ltd v Zimra 15-HH-823 2015 (2) ZLR 143 (H) at 

154D-155A it was held that, in reference to, "import", "importer" and "entry" 

of s 2 of the Customs and Excise Act, that a foreign registered company was 

the importer of goods that had been purchased in South Africa and consigned 

to a local company in Zimbabwe and that in the present case, the intermediary 

met the definition of importer. 

 That CF did not possess but was in terms of the distribution agreement and the 

tripartite agreement beneficially interested in the goods before their entry into 

Zimbabwe and that the vehicles were coming to Zimbabwe in terms of the 

distribution agreement at the instance of CF and for its business.  

 That in Rennie Grinaker Holdings (Pvt) Ltd v Sociedade Intercontinental de 

Compressors Hermeticos Sicom Ltd 1997 (1) ZLR 173 (SC) at 182-183 

KORSAH JA approved and applied the dictum in Lendalease Finance (Pty) 

Ltd v Corporation de Mercadeo Agricola & Ors 1976 (4) SA 464 (A) at 498-

490 where CORBE'TT JA said:- 

"According to our law, unlike certain other legal systems ownership cannot 

pass by virtue of the contract of sale alone:, there must in addition, be at least 

a proper delivery to the purchaser of the contract goods….Whether delivery 

alone will suffice depends in general upon the intention of the parties; and in 

this connection important considerations are (a) whether the contract contains 

conditions affecting the passing of ownership....and (b) Whether the sale is for 

cash or credit." 

 That  s 17 of the Income Tax Act reads:- 

"17 Special provisions relating to hire-purchase or other agreements 

dps://15-HH-823/
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providing for postponement of passing of ownership of property 
If any taxpayer has entered into any agreement with any other person in 

respect of any property the effect of which is that, in the case of movable 

property, the ownership shall pass or, in the case of immovable property, 

transfer shall be effected from the taxpayer to that other person upon or after 

receipt by the taxpayer of the whole or a certain portion of the amount 

payable to the taxpayer under the agreement, the whole of that amount shall, 

for the purposes of this Act, be deemed to have accrued to the taxpayer on the 

date on which the agreement was entered into:" 

 That CF did not manage any business of the intermediary in Zimbabwe, 

however, s 24 (a) (i) locates the business outside and not inside Zimbabwe, 

therefore CF did not participate directly or indirectly in the business of the 

intermediary outside Zimbabwe. 

 That when the intermediary received orders from CF and placed them with the 

conglomerate it was managing its own business under the directing mind of its 

board of directors.  

 That CF did not play any role in this process and accordingly, the provisions 

of subpara (ii) of para (a) of s 24 was not met. 

 That the French holding company and not CF or the intermediary participated 

directly or indirectly in the management, control or capital of CF who-

operated in Zimbabwe and the intermediary who operated outside Zimbabwe. 

 That it was not necessary to consider the requirements of para (b) of s 24 as 

these are conjunctive with either of the subparas in para (a) of s 24 of the 

Income Tax Act.  

  That the same definition of importer also covered CF therefore the legal duty 

to pay these charges and imposts fell on CF. 

 That it was not within the power of the Commissioner to dictate to taxpayers 

who their contracting parties should be and that our law does not discourage 

middleman from interposing for profit in any lawful commercial activity of 

their choice as did the intermediary. 

 That the intermediary imposed these conditions on CF and also did not find 

that CF wrongly increased its deductible expenses and correspondingly 

transferred profits to the intermediary.  

 That the reservation of ownership is an arm's length condition recognised both 

in our common law and by statute and took into cogniscence the case Rennie 

Grinaker Holdings and Lendalease Finance cases, where it was demonstrated 

that the reservation of ownership is a standard condition in contracts of sale 

governing international trade. 

 That the use of bonded warehouses was also a common and normal 

internationally accepted standard in the motor industry designed to promote 

the free and easy flow of global trade and accessibility of the vehicles in the 

importing country. 

 That ZIMRA did not find the amounts charged to have been outside the 

normal open commercial terms charged in similar transactions by CF's 

competitors.  

 That accordingly CF discharged the onus on it to show that the opinion of the 

Commissioner was wrong in that respect. 

Whether it was 

proper of CF 

and open to it 

to make 

provision: for 

the costs in 

question? 

Audit fees 

 That the two issues that arose were whether or not these amounts were 

deductible under s 15 (2) (a) of the Income Tax Act despite them paid in the 

following year and whether the ZIMRA is precluded from issuing amended 

assessments by virtue of a practice generally prevailing in its office at the time. 

 That s15(2) (a) is met when the taxpayer has incurred in the tax year to which 

the expenses relate an unconditional legal obligation to pay the amount due 
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despite the actual payment made in the following tax year (G Bank Zim Ltd v 

Zimra 15-HH-207 2015 (1) ZLR 348 (H) at 354E- 355A). 

 That the cases of Edgars Stores Ltd v Commissioner for Inland Revenue 1988 

(3) SA 876 (A) at 889A-C; 50 SATC 81 (A) at 90 and ITC 1587 (1994) 57 

SATC 97 (T) at 103-104 define the expression "expenditure actually incurred" 

as "an unconditional legal obligation arising in the year of assessment whether 

or not that liability has been discharged during that year” .In the latter case 

VAN DIJKORST J stated thus : -"'Incurred' is not limited to defrayed, discharged 

or borne, but does not include a loss or expenditure which is no more than impending, 

threatened or expected .It is in the tax year in which the unconditional liability for the 

expenditure is incurred, and not in the year in which it is actually paid (if paid in the 

subsequent year) that expenditure is actually incurred for the purposes of s 11 (a). 

Caltex Oil (SA) Ltd v Secretary for Inland Revenue 1975 (1) SA 665 (A) at 674, 

Nasionale Pers Bpk v KBI 1986 (3) SA 549 (A) at 564, Edgars Stores Ltd v CIR 1988 

(3) SA 876 (A) at 888-9, CIR v Golden Dumps (Pty) Ltd (1993) 55 SATC 198 (A) at 

205-6. It is clear that expenditure may be deducted only in the year in which it is 

incurred. Sub-Nigel Ltd v Secretary for Inland Revenue 1984 (4) SA 580 (A) 589-591, 

Caltex Oil (SA) Ltd v SIR (supra) at 674. It is not necessary for expenditure to be 

regarded as 'incurred' that it must be due and payable at the end of the year of 

assessment. As long as there is an unconditional legal liability to pay at the end of the 

year, the expenditure is deductible even though actual payments may fall due only in a 

later year Nasionale Pers Bpk v KBI (supra) at 563-4, Silke on South African Income 

Tax 1 1 ed Vol 1 para 7.5 at page 7-13." 

 That in Commissioner of Taxes v "A" Company 79-RLR-029 1979 (2) SA 411 

(RAD) at 414A LEWIS JP cited with approval the definition of incurred that 

was set out in the Australian case of Federal Commissioner of Taxation v 

James Flood (Pty) Ltd (1953) 88 CLR 493 at 501 as equivalent to defrayed, 

discharged or borne of, encountered and run into or fall upon and not to 

impending, threatened or expected or due and payable. 

 That the principle of law that Lewis JP appears to have approved in 

Commissioner of Taxes v A , supra, at 415G-G-H by reference to the two 

Australian cases of Federal Commissioner of Taxation v James Flood (Ply) 

Ltd (1953) 88 CLR 493 and Nevill & Co Ltd v Federal Commissioner of 

Taxation and the English case of Edward Collins and Son Ltd v IRC 12 TC 

773 at 783 was that an expenditure or loss arising from the terms and 

conditions set out in a contract is incurred when the contracted work is 

performed.  

 That this view is supported by the underlined words by WATERMEYER AJP 

in Port Elizabeth Electric Tramway Co Ltd v CIR 8 SATC 13 (1936 CPD 241 

who at p 15 that:-"But expenses "actually incurred" cannot mean actually paid". So 

long as the liability to pay them actually has been incurred they may be deductible. For 

instance, a trader may at the end of the income tax year owe money for stock 

purchases in the course of the year or for services rendered to him. He has not paid 

such liabilities but they are deductible." 

 That the clear principle arising from these cases is that the unconditional 

obligation to pay is incurred when the work is done or the services are 

rendered, therefore the provisions made in respect of the audit fees constituted 

a contingent liability, the performance of which was "impending, threatened or 

expected" in the future.  

 That therefore, CF wrongly sought to deduct them in the years in which the 

provisions were made. 

 That an alternative ground that is not raised in the objection letter, cannot be 

considered unless leave, based on agreement or good cause has been granted 

in terms of s 65 (4) of the Income Tax Act.  

 That CF did not seek leave and none was granted. 

Leave Pay 

dps://79-RLR-029/
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 That in ITC 674 (1949) 16 SATC 235 a provision for the payment of holiday 

allowances for a mandatory holiday that was due in the subsequent year was 

allowed on the basis that the appellants incurred mandatory and "absolute legal 

liability to pay" in the tax year in which the provision was made.  

 That Commissioner of Taxes v A Company at 435A LEWIS JP referred to 

another Australian case of Nevill & Co Ltd v Federal Commissioner of 

Taxation for the proposition that the employer taxpayer had "at best an 

inchoate liability in process of accrual but subject to a variety of 

contingencies" which liability would be completely incurred in the following 

year in respect of those employees who had not yet qualified to take annual 

leave notwithstanding that the amount regarding the labour as a whole had 

become predictable with certainty 

 That in Edgars case CORBETT JA distinguished between a conditional 

liability which arises in the year of assessment but is fulfilled in the following 

year and an unconditional liability which arises in the year of assessment but 

the amount of the liability is ascertained in the following year.  

 That the later was exemplified by the case of Commissioner of Taxes v "A" 

Company 79-RLR-029 1979 (2) SA 411 (RAD) where the unconditional loss 

on a loan advanced was incurred in the year the debtor was placed in 

liquidation and was held that the likelihood of a recoupment of a fraction of 

the amount in a subsequent year did not transform the unconditional liability 

into a contingent one.  

 That in contrast, in the Edgars case the obligation to pay rental was found to 

be contingent upon the determination of turnover at the end of the lease period 

in the subsequent year and was not an unconditional obligation the 

quantification of which took place at the end of the lease period. 

 That the principles that emerge from the above cases are that where by virtue 

of a statutory or contractual provision the employer is required to pay an 

employee cash in lieu of leave, which leave accrued in the year of assessment 

but is due in the subsequent year and the application for encashment is made 

and approved in the year of assessment, the liability to pay is incurred in that 

year of assessment. 

 That however, where application is made in the year of assessment and 

approved in the following year or where both the application and the approval 

are made in the subsequent year, then the liability to pay is incurred in that 

subsequent year. 

 That the evidence disclosed that employees could take voluntary leave or be 

forced to take leave during the annual December shutdown and that in the 

forced leave category, were employees who had accumulated the required 

leave days and those who either had not accumulated any leave days or had 

accumulated insufficient leave days. 

 That CF did not disclose either to ZIMRA or to the Court whether the annual 

December shutdown took place and the exact dates when it did so in each of 

the years in question and neither did it tender any evidence concerning the 

corporate diktat nor indicate when it was issued and what its contents were and 

whether it affected all or some of the employees. 

 That there was no evidence led to the number who took full voluntary leave, 

unpaid leave, advance paid leave or those who took partial voluntary leave or 

even those who took forced leave combined with encashment in any of the 

years 

 That amounts due in terms of some industrial law or regulations are treated as 

allowable deductions having been properly incurred during the year of 

assessment.  

 That in no circumstances however are provisions for anticipated or contingent 

dps://79-RLR-029/
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losses or expenditure allowed as deductions.  

 That CF is incorrect to deduct provision for leave pay. 

Penalties 

 That consideration must be made of s 46 of the Income Tax Act and in the 

present matter, subsections (1) (b) and (c), (4) and (6). 

 That the obligation to pay the correct tax arose when the self-assessment return 

was made and not at the time of reassessment when the shortfall was 

discovered, therefore the provisions of s 46 would cover the infractions 

committed by CF. 

 That the imposition of penalties at 100% is done only where the CF is found to 

have fallen foul of the provisions of s 46 (6) of the Income Tax Act by 

omitting an amount which should have been included in the return or by 

rendering an incorrect statement or failing to disclose any relevant fact which 

results in the payment of less tax than would otherwise be due with intent to 

evade tax. 

 That where the intention to evade tax is missing, then the Commissioner or the 

Court on appeal has discretion on the quantum of penalty to impose. 

 That in Commissioner of Taxes v F 1976 (1) RLR 106 (AD) at 113D 

MACDONALD JP described tax avoidance in strong language as an evil. 

 That the case held further that imposition of penalties in fiscal infractions is -

predicated on both individual and general deterrence and that every taxpayer is 

required to shoulder its fair share of the tax burden for the common good.  

 That the level of moral turpitude of the taxpayer is measured against its good 

points to arrive at an appropriate penalty.  

 That in Elite Wholesale case MORTON ACJ equated "an intention upon the 

part of the purchaser or seller to evade assessment or tax" with "something 

which shows a lack of good faith or the presence of "moral dishonesty in the 

taxpayer's mind". 

 That in the present case, the moral turpitude of CF was minimal; hence a 

penalty of 10% in respect of each (leave and audit) is appropriate. 

Management fees 

 That the managing director failed to demonstrate by any hard evidence the 

management intervention that was undertaken by the holding company or to 

explain why the management fees remained a continuing obligation payable to 

the intermediary in the 2011 and 2012 financial statements. 

 That the concession however demonstrated that CF made an incorrect return in 

respect of claims for management fees in each of the affected tax years and 

that the unsupported persistent assertions maintained by CF even after the 

concession of 14 November 2014 were indicative of both corporate moral 

dishonesty and a lack of good faith.   

 That CF through the mind of its management evinced the intention to evade 

the payment of the correct amount of tax as contemplated by s 46 (6) of the 

Income Tax Act by claiming the deduction of management fees paid to the 

intermediary, who was not entitled to such fees and consequently the Court or 

the Commissioner had no option but to impose a 100% penalty. 

 That ZIMRA therefore correctly charged 100% penalty on this item. 

The Tax amnesty 

 That CF fell into the category of taxpayers who were excluded from the ambit 

of the tax amnesty and as a result did not apply for the amnesty. 

 That any law that does not treat all people equally does not provide them equal 

benefit to the law and is therefore unconstitutional.  

 That the test of constitutionality of an enactment is not measured against 

absolute rights.  
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 That in CRS (Pvt) Ltd v Zimbabwe Revenue Authority 17-HH-728 at p 27 of 

the cyclostyled it is stated that in our law the test of constitutionality of an 

enactment is measured against the provisions of s 86(2) of our Constitution.  

 That the provision allows the enactment of laws such as the tax amnesty or any 

laws, which restrict such a fundamental right as s 56 (1) as long as it is a law 

of general application which is fair, reasonable, necessary and justifiable in a 

democratic society based on openness, justice, human dignity, equality and 

freedom. 

 That CF did not attempt to address these factors in its application for leave to 

introduce and rely on this amnesty ground and that it had failed to show good 

cause for its introduction into argument and it failed to demonstrate the 

existence of a possible breach of the right to equality and equal protection and 

benefit of the law against CF and those taxpayers who have been excluded in 

the tax amnesty. 

 That accordingly, the introduction of the tax amnesty argument is declined 

Court’s final 

decision 
 The amended assessments for the years 2009, 2010, 2011 and 2012 are hereby 

set aside. 

  The Commissioner was directed to issue further amended assessments against 

CF in respect of each year of assessment in compliance with this judgment and 

in doing so was required to:- 

a) Add back to income 7% interest on the cost of services rendered by CF for 

the consignment stock in transit to Zambia, Malawi and Tanzania. 

b) Add back to income management fees that were incorrectly deducted by CF 

in each year. 

c) Bring to income the provisions for leave pay in each year. 

d) Bring to income provisions for audit fees in each year. 

e) Discharge the notional interest he sought to impose on loans and advances 

made to ADI and GS, respectively. 

 CF is to pay 100% additional tax on management fees and 10% in respect of 

leave pay and audit fee provisions. 

 The tax amnesty application is dismissed. 

  Each party shall bear its own costs. 

 

Decision Impact 

Taxpayers should not neglect their onus when it comes to appeals against the ZIMRA since the burden 

of proof will always lie on them for they are the ones who would have approached the courts with 

grievances. The Commissioner is not obliged to produce any evidence of the correctness of its opinion 

but bases on the information provided to the ZIMRA by the taxpayer. Although in this present case the 

use of the functional analysis was inappropriate, the effect of this judgment is that a precedent has been 

set and that in appropriate circumstances the Commissioner may use it in ensuring that justice is served. 

This judgment affirms that the functional analysis is recognized in our law. Taxpayers should thus bear 

in mind that they should be prepared for various methods being used when undergoing a tax 

investigation. Taxpayers should also take note of the fact that even though Transfer Pricing rules came 

into force in 2014, when a tax audit is being done for years before 2014, section 24 of the Income Tax 

Act can be invoked when deemed to be applicable basing on the type of transactions. The important 

factor is taxpayers should uphold the arm’s length principle to avoid conflicts with the ZIMRA.  

 

3.2 Appeal 

Nothing to report on 
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4. Interpretations & Announcements 

4.1 Tax Conference Victoria Falls 2018 Highlights 

The ZIMRA Commissioner Investigations and Special Projects – Mr Charles Jaure 

commenting on Tax Amnesty  
 

 
The Commissioner (center with mic)  

 

The Commissioner Investigations spoke about the tax amnesty and cited that companies must engage 

experts for tax health checks so as to participate in the ongoing tax amnesty which offer them an 

opportunity for waiver of penalty and interest. He also encouraged taxpayers to take note of tax 

transgressions (refer to presentation by Christina Muzerengi) that need to be sorted out and to take 

steps to implement corrective measures and save money for recapitalization and business development. 

Meanwhile, the Minister stated that all taxpayers who had taxes that were due and payable before and 

remained unpaid by 1 December 2017 are eligible to claim for tax amnesty. There are categories which 

remained unbenefiting i.e. the good taxpayers who have their books in order. Mr Jaure likened the issue 

of the amnesty to the biblical parable of the prodigal son whereby there are the complying taxpayers 

and the non- complying taxpayers. The non-complying taxpayers were encouraged to take the extended 

arm, reform and join the good taxpayers by paying tax in full and on time so as to help build the 

economy. The complying ones cannot be forgiven because they have not sinned he said.   

 

Dr Oswald Kombe Mungule -National Economic Advisory Zambia presenting on The 

Fiscal Policy: Impact on Investment and Growth 

 
Dr. Mungule elaborated on how governments achieve the macro economic objectives through the fiscal 

policy which is the use of taxation, spending and borrowing/debt in order to influence the economy and 

monetary policy which is controlling of money supply in the commercial banks and in circulation in 

order to influence the economy. He said this can be done through an optimal policy mix which is a 

measurable good mixture of fiscal and monetary policies that will produce intended outcomes for each 

of the macroeconomic objectives. He also highlighted that taxes should be designed to raise revenue 

efficiently, without distorting investments and entrepreneurship. He also highlighted that by combining 

fiscal policy and monetary policy in a more optimal manner a government is expected to stabilize the 
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prices to reach full employment levels in an economy and also to grow the economy .Countries should 

not compete for sources of revenue otherwise they end up over taxing enterprises. 

 
 

Ms Christina Muzerengi -Tax Partner Grant Thorn presenting on Tax Measures in 

2018: Developments and Prospects 
 

 

As part of her discussion Christina clarified the rules on the ongoing tax amnesty, indicating that the 

amnesty was only available in cases where the principal tax was owed to the ZIMRA on the 1st of 

December 2017. The waiver of penalty and interest nevertheless would be applicable only when the 

corresponding principal tax is settled by the 30th of June 2018. She said the tax transgression qualifying 
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for tax amnesty included failure to pay tax that was due, failure to declare the tax that you are supposed 

to declare, failure to submit returns, under declaration of sales and false declaration of revenue.   

Christina further made recommendation for extension by the Ministry of Finance of the tax amnesty 

deadline since the Finance Act 2018 was gazetted late. Other points of her discussion included the thin 

capitalisation rules namely s16(1)(q) and  (r ) of the Income Tax Act which she said needs to be relaxed 

and possibly be consolidated or emerged into transfer pricing legislation s98B as read with 35th 

Schedule to remove duplication.  

 

Mr Marcus Botha (Tax Director BDO Tax Services (Pty) Ltd South Africa): The Tax 

Challenges of a Digital Economy: Perspectives and Comparisons 
 

 
 

The OECD recognised in a call for submissions in September 2017 that “digitalisation and new 

business models presented challenges for international taxation and further warned it would be 

"difficult, if not impossible," to ring-fence the digital economy from the rest of the economy for tax 

purposes because of the increasingly pervasive nature of digitalisation”. However, does a “digital 

economy” ever exists or is it just the evolvement of new digitalised business models in the “traditional 

economy”? In answering these questions Marcus highlighted that the world is currently seized with the 

situation of taxing borderless transactions which are created as a consequence of the advancing 

technology, causing what has become known as the digital economy. He cited that companies such as 

Amazon spawn their businesses across nations but yet have no offices in those countries. He cited that 

the EU is already embracing the digital economy by introducing a 3% digital services tax. On the other 

hand, most African countries in general are not looking for a means to embrace the digital economy by 

putting in place tax legislation that incorporates this because it is used to copying and pasting from the 

OECD, he said. The digital value chain is being proposed by the OECD as a way of or solution because 

the digital economy can longer be ring fenced. This is necessary for aligning tax with value creation he 

said.  He recommended that African countries should adopt the OECD recommendations in order to 

curb revenue outflows by companies.  

 

Ms Constance Mutunhu (the Managing Director of CMA Consultants and an Ex- 

Partner of Ernst & Young Chartered Accountants Zimbabwe) - Tax on Employment 

and Contractual Obligations 

 
As part of her presentation Connie highlighted that staff discounts which were previously taxed under 

s8 (1) (b) are now being taxed by ZIMRA under s8 (1) (f) and warned taxpayers that this has VAT 

implication in terms of s 17(3) of the VAT Act. She warned VAT registered operators to account for 

output tax on the staff discount to avoid penalties.  She also discussed the current policy of ZIMRA of 

taxing entertainment of any form including such items as teas and staff lunches. She cited examples of 

food offered to shop floor workers in the tobacco industry, Tour Guides in the Tourism Industry 

working far away from home and accommodation provided when far away from home e.g. hotel rooms 

for air hostesses and pilots whose regulations state that they cannot exceed a certain number of hours in 

the air, canteen meals for factory workers outside the CBD area, hunting assistants provided with meat 

and other eats. Whilst the law is not flexible and does not permit discretion of Commissioner General 

and these items are considered, she insisted necessities and edged the government to exempt them from 
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tax. She also took a swipe on the tax applicable on the NED fees i.e 20% withholding tax on fees plus 

10% withholding tax on tenders in cases where the non-executive director has no tax clearance. The 

onerous requirement for the director to file income tax returns and pay QPDs she said is putting a lot of 

administrative burden on the non-executive directors and recommended that the 20% withholding tax 

on fees should be made final tax for ease of administration. 

 

 
 

 

Mr. Max Ngorima (Tax Director with BDO Tax and Advisory Services, Zimbabwe): 

The New Permanent Establishment (PE) Rules 

- 
 

Permanent Establishments means the non-resident company must have a fixed place of residence in 

Zimbabwe or must have a dependent agent. The digital economy has actually created a lot of problems 

for a lot of tax regimes to decide where the profits should be taxed. A lot of online companies like 

Apple and Google have been charged for shifting profits online. Traditionally where the server was 

located was deemed to be the Permanent Establishment but technology is really changing in the face of 

most of these transactions. Under international tax law, it is common practice that where a corporation’s 

home country has entered into a tax treaty with a target country, the business operations of the home 

country corporations are protected from taxation in the target country as long as those activities do not 

create a PE in the target country. Zimbabwe since January 2017 domesticated the PE rules and thus 

applying the rules regardless of the existence of a tax treaty.  Max highlighted that the digital economy 

has caused confusion on the issue of permanent establishment (where should profit be taxed??).  He 

recommended to taxpayers that if they wish to have allocation of the permanent establishment there is 
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need for consistency and approach ZIMRA with a proposal on how they wish to attribute taxable 

income to the local entity, to avoid future disagreements with Revenue Authority. .  

 

Mr. David Masaya (Associate Director PWC Zimbabwe): Cross Border and Double 

Taxation Issues 

 
Cross border transactions encompass transfer of goods, services, capital, and technology. It is possible 

that more than one country has a taxation claim on income from such transactions. As a consequence, 

the same income may be taxed twice i.e. economic double taxation occurs and to prevent this, countries 

often enter into Double Taxation Agreements. At issue are the income tax and VAT implications of 

imported services, capital and technology and the reliefs offered by tax treaties. Sometimes there is a 

debate about whether VAT on imported services applies to companies exempt or not registered for 

VAT in Zimbabwe? There are differing views from different cases in different jurisdictions about a 

company’s residence. Some countries consider where the directors exercise central management and 

control and some look at the place of effective management which is where the day to day runnings of 

the business are held. If a country claims that you are resident in their jurisdiction, whilst earning 

income from a Zimbabwean source, they may also want to have a share of that income. If you are a 

local resident in Zimbabwe and you have got shares  in a company which is outside of Zimbabwe ,if 

you earn dividends you are obliged to make a declaration to the Revenue Authority on your personal 

tax return and pay the 20% on that. Same applies to interest earned from a foreign source.  

 

Mr Keith Engel (Chief Executive Officer for the South African Institute of Tax 

Professionals (Sait)): Managing Key Aspects of Transfer Pricing- Intra Group Services 

 
Arm’s length pricing for intra group services is the most common issue and remains the global transfer 

pricing challenge for taxpayers and authorities alike. Transfer Pricing occurs when the price is either 

too high or too low meaning that it doesn’t reflect economic reality. The goal of ZIMRA is not to 

change economic reality but to make sure it honestly reflects economic reality. The question with an 

independent price being, was it good value for money spent. Usually the law is ahead of 

implementation and this leads to excessive penalties which in turn cause taxpayers not to negotiate for 

settlements. Thus, penalties should be reasonable. The Zimbabwean case is even more complicated due 

to existence of domestic provisions that seem to duplicate transfer pricing provisions hence creating a 

double taxation risk. Keith stated further that implementing special economic zones (SEZs) will mean 

exemptions from Transfer Pricing for the foreign companies. The ZIMRA should ensure that the tax 

charged reflects economic reality, hence a balance between the interests of taxpayers and those of the 

ZIMRA is required. There is also the need to understand how withholding tax works so that the 

activities of those who make little profit of maybe 5% to 6% will not end up being unprofitable. The 

ZIMRA has to consider deleting section 24 of the Income Tax Act [Chapter 23:06] as it is causing some 

duplication. For efficiency, tax experts should be called in to contribute in the drafting of tax 

legislation.  Burden of persuasion (burden of proof) and burden of allegation (burden to plead the 

matter in court) are not stated very well in our Zimbabwean legislation which gives rise to the need for 

this to be addressed. Furthermore, Transfer Pricing matters do not only impact on income tax but also 

on royalties. This means our domestic transfer pricing legislation needs to be narrower in order to 
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account for this. The Revenue Authority should focus more on cross-border services as well as on those 

companies which have tax holidays.  
 

Disputes, Mediation and Resolutions 

 

This was a panel discussion carried out by Mr. Marvellous Tapera (Managing Director of Tax Matrix 

(Pvt) Ltd) and Mr. Muchada (a partner of DMH Commercial Law Chambers and heads the tax 

division of the firm) and a ZIMRA representative, Mr. Dumbu. There are uncertainties in the area of 

tax interpretation. For this reason alone tax disputes will always occur in areas of tax collection, 

informational request, constitutional matters, and miscellaneous matters regarding the exercise of 

administrative power through judicial review. However, that being said resolving tax disputes has never 

been a simple matter to many taxpayers. Marvellous highlighted that since 2016 taxpayers’ success rate 

in court cases been around 13% and stated that cases are lost by taxpayers because of procedural flaws. 

He cited the most cause for losing cases as failing to object on time, appealing to the wrong court, late 

appeals and urged taxpayers to seek advice in this area. Mr Muchada impressed on the importance of 

the ZIMRA to act reasonably as an organ of the State and that taxpayers have a recourse where the 

Commissioner has acted unreasonably by applying for a judicial review by the High Court. Mr Dumbu 

from ZIMRA pointed out that ZIMRA is not heavy handed and will only apply garnish orders in 

extreme cases. He cited cases where taxpayers have not put in acceptable payment plans and suggested 

that if taxpayers wish to proceed with the dispute resolution they must first come forward with an 

acceptable payment plan as it is within the law that tax should be collected whilst dispute resolution is 

proceeding. He also spoke of exhausting all channels within Zimra up to the Commissioner’s level 

before taxpayers rush to court. Mr Muchada bemoaned the presence of one judge manning three courts 

namely Special Court of Income Tax Appeals, Fiscal Court of Appeals and the High Court. He 

indicated a constitutional crisis in that area since a judge is only required to man one court and is 

currently being challenged. The threat posed by such an arrangement he pointed is delay in adjudication 

of cases and that there will be no juispendence development (law development) in the country and also 

difficult of the judge to change his opinion if he has already made a decision on similar matter before.  

Hence he indicated perpetuation of wrong or biased opinion over a long time since human once they 

have taken a position it is rare for them to contradict themselves, he said.   
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4.2 Announcements 

4.2.1 ZIMRA is rebranding 

 

The ZIMRA has heard and is currently responding to several issues of concern pertaining to service 

delivery. The Commissioner Mr Jaure and Regional Manager Domestic Taxes Mr Zifudzi hinted this at 

the just ended Tax Conference Victoria Falls 2018. Delegates got a beam of hope as the ZIMRA 

acknowledged most of the issues and explained how they were working towards improving them. The 

Commissioner of Investigations promised that the investigations department is being rebranded to 

Revenue Assurance and Special Projects to remove the old mentality and attract Foreign Direct 

Investment  

 

Regarding concerns with hand-over and take-over procedures when the ZIMRA officers are rotated the 

Commissioner assured us that proper systems are being put in place to ensure that there is no disruption. 

Furthermore, he highlighted that they are currently undertaking a review of processes and systems to 

ensure that tasks are consolidated and simplified to avoid duplication and that the skills of the ZIMRA 

officials match the tasks that they are assigned in a bid to ensure good service delivery. The 

Commissioner Mr Jaure also said that considerations are also being made to see whether in some areas 

the organisation cannot re-organise themselves, along say functional areas so that they can be able to 

improve their performance as an institution. Experts have been engaged to conduct a system heath 

check to assist in its improvement. This will assist in curbing accounting errors, enhancing revenue 

collection and ensure a much more user friendly platform. 

 

We believe that the ZIMRA improving its quality of service, systems and taking into consideration 

taxpayers’ concerns will probe clients to be more tax compliant and will boost revenue which will 

builds our nation and lead to economic growth. Constant dialogue between the ZIMRA and taxpayers 

gives taxpayers a chance to air out their concerns and gain assurance that their grievances will be 

resolved. The annual tax conference aims to give such a platform hence your company attending will be 

of great benefit to your organisation and the nation. We hope to see you at our next tax training 

platform. 
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5 Disclaimer Clause 
 

 The information contained in this MTU is for general guidance only and is not intended as a substitute for specific advice 

in considering the tax effects of particular transactions. Whilst a lot of care has been taken in the compilation of the 

information and opinions contained in this publication, no liability is accepted for the consequences of any inaccuracies 

contained in this guide. The information does not constitute a legal advice nor can it be relied on in any dispute with the 

tax authorities and shall not constitute any legal or tax opinion in this or any jurisdiction.   

 

 The analysis contained in this MTU is based on the current legal framework which is subject to change and Tax Matrix 

(Pvt) Ltd or its employees assume no obligation to update or otherwise revise the materials contained in this or any of its 

MTUs. In making their considerations, recipients or people with access to the MTU are advised to make their own 

independent assessments, and, in this regard, to consult Tax Matrix or their own professional advisors before taking any 

action. The information and opinions contained in this MTU is valid as at the date of uploading on the website, 

preparation or compilation, any of its contents may be subject to change without notice.  

 

 The information contained and opinions contained in this MTU are for the purpose of general information (“the purpose”) 

and for no other purpose.  The company disclaims any responsibility for the use of the information contained herein for a 

different purpose or context. 

 

 The information contained and opinions contained herein must not be copied, published, reproduced or distributed in 

whole or in part to others at any time by the recipients. Tax Matrix (Pvt) Ltd retains all intellectual copyright information 

contained and opinions contained in this MTU.  Recipients should seek the written permission of the company before 

distributing copies of information and opinions contained in the MTU to third parties 
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