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1. Highlights 
 

1.1 Executive summary 
 

We have the honour to present to you our November 2016 Monthly Tax 

Update (MTU) which is designed to keep you informed on the latest tax 

issues and bring value to your business and/or your career prospects. 

Through our MTUs, we analyze tax developments to ensure that you, as 

our most valued client, are kept in tune with changes in the tax world. It is 

our major concern to keep you updated with information that includes 

changes in tax and other related laws, courts decisions, announcements and 

interpretations that bring relevancy to your business environment. We also 

analyze the new and existent laws in order to assist you in identifying 

some of the pitfalls that you can avoid in your business or practice.   

 

VAT Withholding Tax SI out but not operational 
The law was passed on the 2

nd
 of December 2016 to introduce VAT 

Withholding Tax which the Minister of Finance and Economic 

Development, Mr. Patrick Chinamasa proposed in his midterm fiscal 

budget. The new law will ensure declaration of VAT by both the supplier 

and the customer appointed as the VAT withholding tax agent. The 

intention is that the appointed withholding agent customer will deduct 10% 

of the amount payable to the supplier and pay over this to ZIMRA by the 

15
th
 of every month and give the supplier a withholding tax certificate of 

the amount deducted. Unfortunately, with the date of the SI being 

incorrectly written as 1 November 2026 and no-one appointed as the 

withholding tax agent yet, the law will only be effective on the 1
st
 of 

January 2017 after allowing corrections to be done on the two matters, 

among others.  

 

Every VAT registered operator must fiscalise by 1 January 2017  

It‘s not so good news to all VAT registered operators, coupled with the 

new VAT withholding Tax law, registered operators are also expected to 

have fiscalised at their own cost by the 1
st
 of January 2017. Only those 

within the VAT Category C are currently required to fiscalise, but come 

the 1
st
 of January of the New Year category A, B and D operators must 

also fiscalise.  The consequence for non-compliance is a USD25 per each 

point of sale up to a maximum of 181 days.  

 

No zero rating on services consumed in country by non-residents  

An appeal by a South African VAT registered operator (XO) to have 

supplies made to guests arriving in South Africa and consuming the goods 

and services in the country zero rated, simply because it had a contract 

with Foreign Tour Operators (FTOs) who in turn had a contract with the 

guests coming to South Africa was thrown out by the court. Section 

11(1)(l) of the South African VAT Act (s10(1)(l) of the Zimbabwean VAT 

Act), inapplicable simply because the services were for the benefit of and 

contractually to persons who were in South Africa at the time the services were 

rendered. 

Non-resident tax on fees the judge appears to be off side 

Taxpayers still clinging to the court judgment of the famous Sunfresh 

Enterprises (Pvt) Ltd t/a as Bulembi Safaris v Zimra 2004 (1) ZLR 506 

(H), which ZIMRA lost could be doing this in vain. The recent court 

judgment of ZIMASCO (Pvt) Ltd vs. The Commissioner General of the 

Tax Matrix office  
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Zimbabwe Revenue Authority 16-HH-149 appears to be reversing that 

decision. From this ruling non-resident tax on fees under s30 as read with the 

17
th
 Schedule of the Income Tax Act, are deductible on fees paid outside 

Zimbabwe to a non-resident as long as the fees are deducted out of the resident 

payer‘s resources. The ZIMASCO ruling also has the effect of redefining the 

interpretation of the 17
th
 Schedule especially with regard to what enters into 

the definition of fees. The judge‘s emphasis on the word ―any‖ can only create 

a scaring situation where an amount payable to a non-resident by a resident 

payer could end up being subject to withholding tax despite the amount not 

constituting fees for administrative, consultative, technical or managerial 

services. This could not create distortionary effect on future judgments and we 

think the judge was off side!!!  

 

Trading of shares in a company with assessed losses    

An assessed loss represents an asset that must be preserved. It can be carried 

forward and be deducted against future income. A company which has an 

assessed loss may only use that loss to offset future income that it, alone, 

generates and unclaimed balance can be carried forward for a maximum of six 

years (indefinitely for a mining business). In a group of companies, there may 

be one or more companies in an assessed loss position while others are making 

taxable income and paying tax. Under such circumstances, it may be tempting 

for a group of companies to utilise assessed losses of a particular entity in the 

group by, for example, transferring certain business operations to such entity. 

The question that begs an answer is whether group companies are allowed to 

utilise such losses!!! 

 

VAT issues of a sale of a going concern  

If you don‘t need an advisor in your life, surely you cannot avoid one when 

disposing a going concern. A disposal of a business or part of a business 

capable of separate operations by registered operator as a going concern is 

deemed to be a supply made in the furtherance or course of the operator‘s trade 

under s7 (6) of the VAT Act (Chapter 23:12). The seller should account for 

output tax on the disposal, but with proper planning no VAT is payable, the 

disposal can be zero rated in terms of s10 (1) (e) of the VAT Act (Chapter 

23:12). The purchaser would not need to finance the VAT between making the 

VAT payment to the supplier and receiving a VAT refund from ZIMRA. What 

probably causes headache is not the zero rating but the many rules that need to 

be satisfied for the supply to qualify for zero rating.  

 

VAT on disposal of fixed property 

Did you know that ZIMRA can stop your capital gains tax assessment on sale 

of your fixed property and thereby refuse to issue a capital gains tax clearance 

until you have sorted out your VAT issues? We can tell you that ZIMRA is 

targeting VAT on sale of fixed property by businesses and is denying 

assessment of capital gains tax assessment until such VAT has been collected. 

The fixed property must have been used in the registered operator‘s business 

as a business asset or constitute trading stock of the registered operator.  

 

Marvellous Tapera+263 772 349 740 

Managing Director- Tax Matrix (Pvt) Ltd 

 

 

 

 

 

1.2 Disclaimer 
 

The information contained in this 

MTU is for general guidance only and 

is not intended as a substitute for 

specific advice in considering the tax 

effects of particular transactions. 

Whilst a lot of care has been taken in 

the compilation of the information and 

opinions contained in this publication, 

no liability is accepted for the 

consequences of any inaccuracies 

contained in this guide. The 

information does not constitute a legal 

advice nor can it be relied on in any 

dispute with the tax authorities and 

shall not constitute any legal or tax 

opinion in this or any jurisdiction.   

 

The analysis contained in this MTU is 

based on the current legal framework 

which is subject to change and Tax 

Matrix (Pvt) Ltd or its employees 

assume no obligation to update or 

otherwise revise the materials 

contained in this or any of its MTUs. 

In making their considerations, 

recipients or people with access to the 

MTU are advised to make their own 

independent assessments, and, in this 

regard, to consult Tax Matrix or their 

own professional advisors before 

taking any action. The information and 

opinions contained in this MTU is 

valid as at the date of uploading on the 

website, preparation or compilation, 

any of its contents may be subject to 

change without notice.  

 

The information contained and 

opinions contained in this MTU are for 

the purpose of general information 

(―the purpose‖) and for no other 

purpose.  The company disclaims any 

responsibility for the use of the 

information contained herein for a 

different purpose or context. 

 

The information contained and 

opinions contained herein must not be 

copied, published, reproduced or 

distributed in whole or in part to others 

at any time by the recipients. Tax 

Matrix (Pvt) Ltd retains all intellectual 

copyright information contained and 

opinions contained in this MTU.  

Recipients should seek the 

written permission of the 

company before distributing 

copies of information and 

opinions contained in the MTU 
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1.3      Tax Matrix news and developments 
 

1.3.1 Subscriptions to MTUs 
 

With effect from 1 August 2016 our MTUs are accessible only to subscribed members. Below are the 

subscriptions options. Kindly refer this to a friend or colleague. 
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1.3.2 New Books For 2017 

Dear Valued Clients 

 
We would like to advise you that, the Minister of Finance and Economic Development announced 

several statutory instruments and Finance Bill in 2016 which have resulted in changes in the tax 

legislation across all Acts. A number of tax court cases were also published in 2016 in Zimbabwe and 

South Africa which have bearing on the implementation of tax legislation in Zimbabwe. With this in 

mind, Tax Matrix(Pvt) Limited is revising all its publications in order to capture these developments and 

changes as well incorporate new practices gained during 2016. 

 

We are therefore proud to inform that we are working on all our publications to bring to current date and 

we expect to complete the exercise soon and the publications will all be in circulation by the 15
th
 of 

February 2017.  Among the publications that we are updating are the following books: 

 

 
   

                

 

Meanwhile, on behalf of Tax Matrix (Pvt) and its staff we would like to wish you a Merry Christmas and 

a prosperous 2017  
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2.     Legislation 
 

2.1      Acts 
 

Nothing to report  

 

2.2      Statutory Instrument 
 

2.2.1  VAT Withholding Tax SI out but not operational 

 
Background  
 
The issue of VAT withholding tax has been a speculation since The Minister of Finance and Economic 

Development, Mr. Patrick Chinamasa announced in the Mid –term fiscal budget that output tax charged 

by suppliers of goods or services would be collected by customers. We published this announcement in 

our September 2016 MTU. The Minister proposed the tax to be effective on 1 October 2016 but two 

months passed with no statutory instrument pertaining to the matter. In October ZIMRA carried out 

workshops educating the public on how the 10% withholding tax operates. Finally the Minister of 

Finance and Economic Development by virtue of powers vested in him in terms of section 3 of the 

Finance Act (Chapter 23:04) has enacted a Statutory Instrument whose purpose is to make sure that 

registered operators are not under declaring the extent and value of their supplies to large corporates, 

thereby suppressing the output tax charged and potential VAT remittances to ZIMRA. This is Statutory 

Instrument 149 of 2016 on Value Added Withholding Tax. 
 
The law and interpretation 
 

Statutory Instrument number 149 of 2016 as amended by The Minister of Finance and Economic 

Development has in terms of s3  of the Finance Act (Chapter 23:04)  made the regulation to adjust this 

Act. These regulations may be cited as the Finance (Amendment of Section 29 and Schedule to Chapter 

IV of the Finance Act) Regulations, 2016. Section 29 (―Rates of value added tax‖) of the Finance Act 

(Chapter 23:04) is repealed and substituted by the ―Rates of Value Added Tax‖. The rate of Withholding 

tax shall be set out in the Schedule and shall be with effect from 1
ST

 November 2026 (Our own 

emphasis) as stated in the Statutory Instrument. 

 
Value Added Withholding Tax 
The Commissioner may designate any person to be a withholding tax agent. The agent will be 

responsible for withholding 10% of the amount payable to a value added tax registered operator and the 

amount withheld shall be remitted to the Commissioner on or before the 15
th
 of the following month. 

 
Submission of returns 
The registered operator shall provide proof that VAT was withheld by the agent when he/she submits a 

return. When an agent withholds tax from the registered operator he/she has to give the person a 

withholding tax certificate. The operator should attach the certificates when submitting the returns. The 

Commissioner will then credit the account of the registered operator with the value added tax withheld. 

The supplier still has the obligation to account for tax regardless of tax being withheld. 
 
Consequences of agent not withholding tax 
If the withholding tax agent fails to withhold tax from the supplier or fails to remit tax withheld to 

ZIMRA, he/she shall be liable for the payment not later than the date on which payment should have 

been made if value added withholding tax has been withheld .These payments include the amount of 

value added withholding tax which he/she failed to withhold or remit to ZIMRA and a further amount 
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equal to such value added withholding tax. Contravening with this regulation may result in paying a fine 

or imprisonment.  

 
What is the impact of the decision on your business or practice?  
 

 The impact of the SI is wide and cuts across suppliers and recipients of taxable supplies. There are 

tax implications and administrative implications involved. For the suppliers of taxable supplies the 

credit facility currently offered by the fiscus as a result of tax deferral of VAT payment tax is 

withdrawn. Thus, 11.5% (i.e. 10% of the amount payable to him) of the 15% output tax charged by 

him is deducted at source by the appointed agent. To the agent there is an administrative burden 

associated with accounting and remitting the VAT withholding tax. When submitting returns it now 

means the workload has increased as all withholding tax certificates have to be attached to the return. 

There might be need for an organisation to assign an individual specifically for that task. 

 A number of issues have been bungled with regard to this piece of legislation. Firstly the law was 

supposed to be effective from 1 October 2016; secondly it appears to breach a cardinal point of the 

law that a new law cannot be introduced through a SI which has now been disguised under the 

pretext that it‘s amending s29 of the Finance Act. Thirdly, there is an error in the effective date of 

application of the SI instead of writing 1
st
 November 2016 the drafters mistakenly wrote 1

st
 

November 2026. Fourthly, provision (2) of the SI which provides that ―Every value added withholding 

tax agent shall withhold ten per centum of the amount payable to a value added tax registered operator (Own 

Emphasis), and shall remit the amount so withheld to the Commissioner on or before the15th of the following 

month or any other date that the Commissioner may fix‖ is improperly crafted. By inserting the 

underlined words, the drafters have not taken sight of the fact that a registered operator can also 

supply zero and exempt supplies, which we believe is not the intention of the legislator to apply VAT 

withholding tax on such types of supplies. All these matters point to the fact that the SI cannot be 

operational until it is amended. It is null and void.  

 Even if the application date was properly inserted the fact that the SI was published in the gazette of 

Friday the 2
nd

 December 2016 and backing the effective date of its application with no-one appointed 

as the withholding tax agent, causes some problems. This could create a situation where because of 

the pressure from ZIMRA to collect tax, it would expect taxpayers to have collected the tax from 1 

November 2016 and thus applying the law retrospectively.  

 The public needs to be educated more about this regulation in order for implementation to be easy. 
 

2.2.2 Every VAT registered operator must fiscalise by 1 January 2017 
 

Background 
 

The Minister of Finance and Economic Development, Mr. Patrick Chinamasa through his midterm fiscal 

budget bemoaned  poor revenue collection and proposed that to enhance revenue collection particularly 

on VAT, it is proposed to extend the fiscalised programme to registered operators under category A, B 

and D with effect from 1 January 2017. 

 

Electronic registers were introduced through SI 104 of 2010 and initially targeted at registered operators 

in category C only. According to Chapter 23:12 Value Added Tax (Fiscalised Recording of Taxable 

Transactions) Regulations, 2010 every registered operator in Category C, who is a retail operator shall, 

for the purposes of recording his or her taxable transactions, use  a fiscalised electronic register; or and a 

non-fiscalised electronic register together with a fiscal memory device. However this regulation has been 

amended by Statutory Instrument 148 of 2016 by ensuring that every VAT registered operator uses a 

fiscalised electronic device in recording his/her transactions. 
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The law and interpretation 
 
These regulations may be cited as the Value Added Tax of (Fiscalised Recording of Taxable 

Transactions) (Amendment) Regulations, 2016 (No.7). Section 3 of the Act published in Statutory 

Instrument 104 of 2010 is amended by the deletion of subsections (1) and (2).This is substituted by 

regulation which stipulates that every registered operator who is a retail operator shall, for the purposes 

of recording his or her taxable transactions, use a fiscalised electronic register or a non-fiscalised 

electronic register together with a fiscal memory device. All other registered operators other than retail 

operators shall also use a fiscalised electronic register or a non-fiscalised electronic register together with 

a fiscal memory device plus an electronic signature device. 

 
What is the impact of the decision on your business or practice?  

• The impact of this decision onto the categories of the affected taxpayers is that they have to bear the 

cost of acquiring and implementing the fiscal device. After installing the device, the operator should 

also ensure that the machine is working at all times in order to capture all transactions, by ensuring 

that there is power back facilities and should report any faults or faulty devices. A person has to 

ensure that faults are resolved on time and faulty devices are repaired timeously. The fiscalised 

operator need to also generate reports daily or weekly pertaining to all transactions. These costs are 

not in sync with benefits expected by the government out of fiscalisation especially for taxpayers 

with less than one transaction per month.    
• There are however fiscal benefits of fiscalising to taxpayers. Section 15 (3) (k) of the VAT Act 

entitles a registered operator to claim as input tax of 50% of the cost of acquisition of the fiscal 

electronic registers. The remainder can then be claimed as capital allowances in the computation of 

income tax in terms of s15 (2) (c) as read with the 4
th
 Schedule of the Income Tax Act. Other 

incentives include duty rebate on importation of the devices by approved suppliers on the 

importation of fiscalised electronic registers and fiscal memory devices. There is no VAT payable on 

the importation of fiscalised devices by approved suppliers and the local supply of fiscalised 

electronic registers and fiscal memory devices is VAT zero-rated. 
• The devices have to be connected to the ZIMRA server and each device must be registered and 

individually connected to the server.  

• To the fiscus this is yet another fund raising and we expect ZIMRA to be hard on operators who fail 

to fiscalise. The legislation empowers it to charge USD25 per day per sales point, up to a maximum 

of 181 days.  

 

2.2.3 Duty rebate on raw materials of Pharmaceutical Manufacturers  
 

Background 

 

In January 2016, the Pharmaceutical Manufacturer Association of Zimbabwe made representations to the 

Minister of Finance and Economic Development for the removal of duty and Value Added Tax on 

imported raw materials used in the manufacturing of pharmaceutical products in the same manner as the 

finished pharmaceuticals products. In response, the Minister has issued out SI 134 of 2016 which has the 

effect of removing import duty on selected imported raw materials used in the manufacturing of 

pharmaceuticals products.  

 

The Law and interpretation 

 

Statutory Instrument number 134 of 2016 amends the definition of ―materials‖ as contained in Statutory 

Instrument 174 of 2005 and substituting it with the following definition 

“Materials” means any materials in liquid, granular or powder form, used in the manufacture Of 

Approved pharmaceutical products including such immediate packing referred to in the Second 

Schedule‖ 
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The effect of this amendment and substitution is to qualify the following raw materials used in the 

manufacturing of pharmaceuticals products for rebate duty. 

 

Materials for the manufacture of drugs 
Part A                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

Tariff Code Materials 

1108.9000 

Maize starch BP(dried), maize starch BP(dried) Amyral,maize starch BP 

Amyral 

1301.9000 Xanthan Gum 

1302.1100 Opium Tincture 

1302.1900 Squill Oxymell 

1521.9000 Canauba Wax 

1702.3000 Dextrose Anhydrous 

2519.1000 Magnesium Carbonate Light BP 

2526.2000 Purified Talc(Pharm Grade) 

2818.3000 Dried Aluminium Hydroxide Gel 

2827.1000 Ammonium Chloride BP 

2827.3200 Aluminium Chloride 

2827.6000 Povidone 

2833.2900 Zinc Sulphate 

2834.2900 Econazole Nitrate BP,Miconazole Nitrate/base 

2835.2200 Disodium Phosphate Hydrogel Anhudrous 

2835.2500 Dicalcium Phosphate 

2836.9990 Calamine 

2839.9000 Magnesium Aluminium Silicate ((veegum) 

2902.3000 Tolu Flavour Solution/Tolu Syrup 

2905.1200 Propranolol Hydrochloride 

2905.1400 Salbutamol Sulphate 

2905.1700 cetyl Esters(spermaceti),Octyl Dodecanol 

2905.3200 Propylene Glycol 

2905.4400 sorbitol Solution 

2905.4900 Matitol 

2906.1100 Methalomine 

2908.9900 Chlorocresol BP 

2909.4100 Ditthy Toluamide (deet) 

2909.4900 Macrogolm(All Grades),Transcutol BP 

2915.3900 Triacetin 

2915.9090 Zinc Stearate 

2916.1900 Prazosin HCL 

2916.3100 Benzoic Acid BP 

2918.2200 Aspirin 

2918.3000 Nalidixic Acid 

2918.9900 Propyl Paraaben 

2921.1900 Choropheniramine, Maleate, Enalapril, Maleate 

2921.5100 Phenylephrine HCL 
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2922.1200 Diethanolamine 

2924.2900 Paracetamol(Acetaminophen)Power BP 

2933.1900 Clotrimazole Powder 

2933.2990 Albendazole BP 

2933.3910 Acyclovir 

2933.3990 Mepyramine Maleate,Triprolidine 

2933.4900 Dextromethorphan Hydrobromide 

2933.5300 Phenobarbitone 

2933.5900 Allopurinol,Mupirocin,Tramadol,Trimethoprim 

2933.7900 Celecoxib 

2933.9100 Diazepam BP 

2933.9900 

Chlorpromazine Hcl,Diphenpyraline HCL,Captopril 

BP,Carbamazepine,Indomethacin,Lorsatan,Telmisatan 

2934.100 Metronidazole Benzoate BP 

2934.9900 

Camphorated Opium Tincture, Cetrizine,Diclofenac Sodium,Fluconazole, 

Piroxicam USP<Diphenhydramine 

2935.0000 

Furosemide BP, Glibenclamide, Sulphadoxine, Sulphamethoxazole, 

Superamide 

2936.2100 Vitamins Acetate 

2937.2100 Hydrocortisone BP, Prednisolone 

2939.3000 Caffeine 

2939.4100 Ephedrine 

2939.4200 Pseudoephine 

2939.5100 Etofyline 

2939.5900 Ammonium Nonoxynol/Sulphate 

2939.9900 Atropine Sulphate 

2941.1000 

Artovatatin Calcium, Cloxacillin Sodium Powder/Compacted, Benzyl 

Penicillin Sodium,Phenoxymethyl Penicillin Potassium, Levofloxicin 

2941.3000 Doxycycline HCL, Tetracycline HCL 

2941.5000 Erythromycin E/Succinate 

2941.9000 

Azithromycin,Ceftriaxone Sodium, Ciprofloxacin, Clindamycin 

Hcl,Flucloxacillin Sodium,Gentamycin,Griseofulvine Usp,Kanamycin 

Sulphate,metoclopramide,Neomycin Sulphate, Nitrofurantoin,Norfloxacin 

BP,Nystain BP,Simethicone Emulsion,Timolol Maleate 

3204.1700 Pigment Blend(All Grades) 

3301.2400 Peppermint Oil BP 

3823.1100 Stearic Acid 

3824.9090 millamide 150l 

3912.3910 Avicel(All Grades),Microcrystalline Cellulose(All Grades) 

3912.3990 Crosscarmellose Sodium 

3912.9000 Hydroxypropyl Cellulose 

Part B 

Tariff Heading Materials 

3917.3990 Plastic tubes 

8309.9000 Aluminum induction Seal  
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What are the implications to business practices?  

 The impact of this statutory instrument is to encourage local production of pharmaceutical products, 

but until import duty is levied on pharmaceutical finished products promotion of local production of 

the said products cannot be guaranteed. However, the immediate effect of the new SI is to correct the 

imbalance which the pharmaceutical industry was currently facing.  

 

2.2.4 Revision of duty on certain imports  
 

Background 

 

During the midterm budget presentation, The Minister of Finance and Economic Development proposed 

the revision of import duty on various imported items including cement, ploughs beams (duty to be 

extended to imports beyond the region), Cold Chain Manufacturing Industry, among others. He has 

responded by issuing a single instrument covering a majority of items whose duty revision was proposed 

in the midterm budget through SI 124 of 2016.  

 

The Law and interpretation 

 

The SI 124 of 2016 has the effect of increasing duty on selected items as contained in the table shown 

below (old and new rates table combined by Tax Matrix (Pvt) Limited for easy of reference). 

 
Commodity 

code 

Description of Goods Quantity 

data 

           Rate of Duty 

Old Rates New  

General& 

M.F.N 

General & M.F.N 

2523.2100 White cement, whether or not artificial 

coloured. 

Kg / t 15% US$ 100/t 

2523.2900 Other cement Kg / t 15% US$ 100/t 

3215.1100 Black Kg 10% 10% +US$1/kg 

3215.1900 Other Kg 10% 10%+US$1/kg 

3215.9000 Other Kg 15% 10%+US$1/kg 

4823.7010 Egg packing Kg 15% 40% 

4823.9050 Unperforated paper in rolls of a type used on 

calculating machines 

Kg 10% 30% 

7310.2100 Cans which are to be closed by soldering or 

crimping 

Kg 20% - 

7310.4100 Plated or coated with zinc  Kg 20% 25% 

7315.1210 Transmission chains Kg 10% 30% 

7315.8200 Older welded link Kg 20% US$0.25/Kg 

7315.8900 Other Kg 20% 40% 

7315.9010 For chains of subheading (7315.8200 or 

7315.8900 

Kg 20% 40% 

7315.9090 Other  Kg 20% 40% 

7326.9099 Other Kg 15% 40% 

8418.9910 Metal clad insulated panels Kg 25% 60% 

8432.9000 Parts (plough beam) 1.kg 2.No 5% US$5 /Kg 

8470.5000 Cash registers 1.Kg 2.Kg 15% - 
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8504.2110 Core type, oil immersed ( including earthing 

compensators and reactors but not including 

transductors, chokes, automatic voltage 

regulators, furnace transformers with a 

working capacity exceeding 650kVA 

rectifier-transformers and starter 

transformers) of a maximum working 

capacity to a maximum size of 650kVA 

maximum working capacity. 

1.Kg  2.Kg 20% 40% 

8609.0010 Containers with metal cladded insulated 

panels. 

Kg 25% 60% 

 

 

Shelving  Kg - 40% 

9403.2000 Other metal furniture Kg 40% - 

9406.0091 Of metal cladded insulated panels. Kg 25% 60% 

 

What is the implication to your business practice? 

 The impact of the decision is the overall promotion of local production by supporting importation of 

raw material and capital equipment as well as discouraging importation of finished products. 

Taxpayers should take advantage of the government policy thrust by applying for an import licence 

(importation is mainly subject to possession of an import licence) or restructure your business to take 

advantage of this policy thrust. There are business opportunities for proactive businesses. Also pay 

your taxes on time to avoid being denied import licence, as this is issued dependent your tax status. 

 

2.2.5 Duty on single, twin-cab vehicle kits suspended (SKD) 
 

Background 

 

In yet another drive for local production, the government of Zimbabwe has suspended import duty on 

semi-knocked down kit for single and double cab motor vehicles. Semi-knock-down kit is a kit 

containing the parts needed to assemble a product. The parts are typically manufactured in one country or 

region, and then exported to another country or region for final assembly. The policy is published 

through SI136 of 2016.  

 

The Law and interpretation 

 

The Minister of Finance and Economic Development has in terms of Section 235 as read with Section 

120 of the Customs and Excise Act [Chapter 23:02] made the following regulation ―Customs duty is 

suspended on SKD single and double cab motor vehicle kits imported by approved assemblers in terms 

of these regulations,‖. The instrument defined certain terms as follows: 

 

An assembler means “any person who is registered as an assembler of single and double-cab motor vehicles in 

terms of Section 6”. 

 

Semi-knocked down single and double cab motor vehicle kits ―mean assembly kits for motor vehicles 

described under tariff code 8704.2120, 8704.2130, 8704.2140., 8704.3120,8704. 3130, 8704.3140 being imported 

by an approved assembler entirely for completion of the process of assembling single and double cab motor 

vehicles‖  

 

Conditions of the duty suspension  

The suspension of duty shall only be granted on SKD single and double cab motor vehicle kits imported 

or taken out of bond by an assembler for use in the assembly of single and double cab motor vehicles. 

However, no suspension of duty shall be granted on built-up single and double cab motor vehicle bodies. 

 

http://www.newsdzezimbabwe.co.uk/2016/11/duty-on-single-twin-cab-kits-suspended.html
https://en.wikipedia.org/wiki/Export
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 Any person wishing to qualify for suspension of duty has to apply to the Commissioner in Form MVAS 

1 to be registered as an assembler and must provide to the Commissioner an undertaking that the kit is 

meant for business purpose of vehicle assembling. The application for registration as approved assembler 

has to be made prior to importation of the said goods.  

Approval as an assembler by the Commissioner is subject to the applicant being in possession of a tax 

clearance (ITF263) issued in terms of section 34 C of the Revenue Authority Act. 

 

Effective rate of duty   

A duty of 10% ad valorem applies where the single or double cab motor vehicle kit has not qualified 

for duty rebate.  

 

 

What is the implication to your business practice? 

 

 The decision is beneficial to Quest Motors and Willowvale Mazda Motor Industries, but much 

effort must be done by these supplies to change the perception of Zimbabweans regarding cars 

assembled locally. 

 

2.3 Bill Watch 
 

Nothing to report  
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3  Court cases & Appeals 

 
3.1  Court cases 

 
 

3.1.1 No zero rating on services consumed in country by non-residents  
 

Case XO Africa Safaris v CSARS (395/15) [2016] ZASCA 160  

Summary  XO Africa Safaris CC (XO), assembled tour packages for foreign tour operators 

(FTO‘s) arranging for group and individual foreign tours to South Africa. 

 The packages included accommodation, travel, restaurant bookings and 

recreational activities, such as golf, safaris, whale watching etc.  

 XO considered such services to be supplied to FTO, a non-resident person and 

zero rated in terms of s 11(2)(l) of the South African VAT Act 

 SARS contended that these services were not zero rated but subject to VAT at 

standard rate, and accordingly raised an assessment to collect the tax. 

 XO objected to the assessment, which SARS disallowed, but allowed interest and 

penalties waive, hence the current court case. 

Jurisdiction Special Court For Income Tax Appeals 24 November 2014 and 30 July 2015 

 

Decision  That goods and services supplied not directly to the FTO, but to other persons who 

were in South Africa at the time that the goods and services were supplied are 

standard rated.  

 That the services could not enjoy zero rating under s 11(2) (l) and that SARS was 

correct in standard rating the services.  

 That appeal is dismissed with costs including the costs of two counsels. 

 

What was the issue? 

 

 Whether the assembled tour packages for foreign tour operators (FTO‘s) arranging for group and 

individual foreign tours to South Africa were services supplied to a non-resident person and hence 

that it provided those goods and services, not directly to the FTO, but to other persons who were in 

South Africa at the time that the goods and services were supplied.  

 

What were the facts?  

 

 XO a registered VAT vendor operated a business that involved the supply of services to FTO‘s 

which are non-resident in the Republic of South Africa.  

 The accommodation would be used, the meals eaten and the other activities enjoyed, by the members 

of the tour groups assembled by the FTO‘s.  

 The individuals or groups would pay the FTO‘s for the right to enjoy these services and activities 

and had no direct contractual connection with XO, which contracted with the FTO. 

 XO contracted local suppliers to provide local services to itself which it would then supply to the 

FTO or the FTO‘s customers when they were in the South Africa.  

 XO would conclude the contracts for the supply of the local services with the hotels, restaurants and 

other providers of such services and contracting separately with the FTO‘s to provide those services 

to the members of the tour parties when they were in South Africa.  

 When the agreements were concluded with the FTO‘s, neither the FTO‘s nor their customers were in 

South Africa.  
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 XO would then invoice the FTO for a lump sum inclusive of local service provider‘s costs and its 

own mark-up.  

 The FTO‘s were not advised and had no knowledge of the prices charged by the local suppliers. 

 The mark-up set by XO was not fixed nor disclosed to the FTO‘s and XO was under no obligation to 

not account to the FTO for the amounts which it received from them.  

 XO included the amounts invoiced to the FTO as sales and treated the costs invoiced to it by the 

local suppliers as expenses. In summary it was acquiring services from the local service providers, 

constituting its cost of sales, and included in its income amounts which it charged to the FTO‘s. 

 The agreement with FTO‘s required XO to ensure that the local services were properly provided 

during the tours. To guarantee this, XO employed consultants to ensure that the hotels and 

conference facilities were properly booked and set up.  

 In the event of a problem with the local supplier it was upon XO to rectify the problem, FTO and its 

customers were not involved, since the local contract was between XO and the local supplier.  

 Not all agreements between XO and the FTO‘s were reduced to writing.  

 The local supplier would then supply the customer with local supplies when the customer arrived in 

South Africa, thereby discharging its obligations to XO by performance in favour of the adjectus 

solutionis gratia nominated by it.  

 

What were the competing arguments? 

 

The taxpayer 

 That although written contracts were not always concluded with an FTO, the contractual relationship 

between it and an FTO required it to provide the local services that the FTO would purchase 

 That the local services were provided in the Republic.  

 That its consultants were posted at the hotels to deal with any problems raised by the FTO‘s or their 

customers and making sure conference facilities were correctly set up.  

 That at no stage was the complaints of the customers attended to by the hotel personnel. 

 That in relation to corporate tours its staff were, on occasion, involved in checking that local 

suppliers were properly prepared to provide certain of the services.  

 That it had purchased the local services which entitled it to deduct input VAT charged thereon 

 That its services should be zero rated because it did not supply or render the local services directly to 

the FTO or its customers.  

 That it entered into a back-to-back agreement with the FTO whereby the local supplier would give it 

an undertaking that it would render the local services to the customers identified by it. 

 That the local supplier would then supply the customer with local supplies when the customer arrived 

in South Africa and in the process discharging its obligations to it. 

 That the local suppliers rendered services to it by performing their contracts in favour of the tourists 

and that it rendered the service of organising the package to the FTO which in turn had a contract 

with the foreign tourists which ensured that they would receive services while in South Africa from 

the local suppliers 

 That there needed to be, a direct connection between the party that supplied the services and the 

recipient and since there was no direct relationship or connection between it and the FTO or its 

customers in relation to the local services, these services were not directly supplied by it.  

 That the local services were therefore rendered by the local supplier directly to the FTO or its 

customers because it had no direct relationship with the customers.  

 That the service which it provided to the FTOs in terms of the back-to-back agreement was not a 

local service and attracted VAT at zero per cent, because it was a service supplied to a person who 

was neither resident nor present in South Africa. 

 That the services it rendered were subject to VAT at the standard rate in terms of s 7(1) (a), of the 

Act, but should have been zero rated in terms of s 11(2) (l) of the Act.  

 That SARS was bound by its amended grounds of assessment when it stated that the local services 

were rendered by the hotel to the customers, and could not widen its grounds by stating that it (XO) 

directly supplied the local services to the customers 
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The Commissioner General 

 That the services supplied by XO to FTO were standard rated because they were consumed in South 

Africa by nonresident customers 

 That ‗[XO] arranged the tours, including inter alia the Local Services. [XO] did so by entering into 

agreements with the local service suppliers (the ―Local Service Suppliers‖) in terms of which the 

Local Service Suppliers agreed to supply the Local Services to the Customers when they undertook 

the tours in the Republic.‘ 

 That XO misconstrued the context in which it stated that the local services were rendered by the 

hotel to the customers and this did introduce a new ground. 

 

What was the legislation or Judicial precedents considered? 

 

Legislation considered 

S 11(2) (l) of the VAT Act  

Section 7 (1) (a) of the VAT Act  

 

Cases considered 

Natal Joint Municipal Pension Fund v Endumeni Municipality [2012] ZASCA 13 593 (SCA) 

Commissioner, South African Revenue Service v Bosch and Another 2015 (2) SA 174 (SCA) para 9. 

 

Section 7(1) (a) of the VAT Act provides as follows: 
―(1) Subject to the exemptions, exceptions, deductions and adjustments provided for in this Act, there shall be 

levied and paid for the benefit of the National Revenue Fund a tax, to be known as the value-added tax — 

(a)   on the supply by any vendor of goods or services supplied by him on or after the commencement date in the 

course or furtherance of any enterprise carried on by him; 

(b)   on the importation of any goods into the Republic by any person on or after the commencement date; and  

(c)   on the supply of any imported services by any person on or after the commencement date, calculated at the rate 

of 14 per cent on the value of the supply concerned or the importation, as the case may be.‖' 

 

 Section 11(2) (l) provides as follows: 
‗(2) Where, but for this section, a supply of services . . . would be charged with tax at the rate referred to in section 

7(1), such supply of services shall, subject to compliance with subsection (3) of this section, be charged with tax at 

the rate of zero per cent where — 

. . . 

(l) the services are supplied to a person who is not a resident of the Republic, not being services which are 

supplied directly — 

(i) in connection with land or any improvement thereto situated inside the Republic; or 

 

(ii) in connection with movable property (excluding debt securities, equity securities or participatory 

securities) situated inside the Republic at the time the services are rendered, except movable property 

which — 

(aa) is exported to the said person subsequent to the supply of such services; or 

(bb) forms part of a supply by the said person to a registered vendor and such services are 

supplied to the said person for purposes of such supply to the registered vendor; or 

(iii) to the said person or any other person, other than in circumstances contemplated in subparagraph 

(ii)(bb), if the said person or such other person is in the Republic at the time the services are rendered.‘  

 

What was the court‘s reason and decision? 

 

 That in order to resolve the dispute consideration of (a) what services did XO supply? (b) to whom 

did XO supply such services? (c) Were the parties to whom such services were supplied, residents of, 

or present in the Republic when such services were supplied?  

 That firstly, there was no merit in the point stated by SARS that the local services were rendered by 

the hotel to the customers and that the key issue was whether XO admitted the supply of services to 

the FTO‘s fell within s 11(2) (l) of the Act.  
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 That the argument by XO regarding the assertion by SARS of local hotels supplying to customers is 

difficult to sustain because it was wholly inconsistent with the facts as they emerged from the 

evidence and the documents.   

 That XO was correct insofar as it said that it contracted with local suppliers to provide local services 

to foreign tourists, but wholly incorrect when it said that the only services it supplied to the FTO‘s 

were the organisational services involved in assembling the tour package and nothing else. 

 That the letter of agreement, standard terms and conditions of contract and the itinerary attached to 

the letter of agreement proclaimed unequivocally that XO was providing materials and services 

consisting of accommodation, meals, entertainment, gifts, transport etc. as specified in the itinerary. 

 That this is what XO undertook to provide to the FTO‘s and that was what it was being paid for.  

 That the fact that in order to perform its obligations towards the FTO‘s it in turn having to acquire 

those goods and services from local suppliers was neither here nor there.  

 That XO contract was to provide goods and services to FTO and how it did it was not of concern to 

FTO.  

 That it provided those goods and services, not directly to the FTO, but to other persons who were in 

South Africa at the time that the goods and services were supplied.  

 That for this reason the services could not enjoy zero rating under s 11(2) (l) and that SARS was 

correct in standard rating the services.  

 That the argument of XO is unsustainable because, if it is followed, it would mean that 

notwithstanding the fact that the services were consumed in the Republic and XO would have a 

claim for input VAT in relation thereto, the fiscus would forego the 14% output tax levied on the 

supply of local services by XO.  

 That the purpose of this provision is to ensure that when services are consumed in South Africa VAT 

is payable at the standard rate (see Master Currency v CSARS 2014 (6) SA 66 (SCA)).  

 That appeal is dismissed with costs including the costs of two counsels. 

 

What is the impact of the decision on your business or practice? 

 

 The judgment impact on players within the Tourism industry and other taxpayers who supply 

services to foreigners yet those services are consumed in country. The substance over form is that the 

services are supplied to the ultimate beneficiary or consumer of services, i.e. the ender user and as 

long as the beneficiary enjoys the services in country the general design of the VAT law in South 

Africa is that the services should be standard rated and not zero rated. . 

 The decision impacts also Zimbabwean players under similar circumstances. The Zimbabwean 

corresponding legislation s10(1)(l) provides for the zero rating of ―(l)  the services are supplied for the 

benefit of and contractually to a person who is not a resident of Zimbabwe and who is outside Zimbabwe at the 

time the services are rendered, not being services which are supplied directly in connection with— 

(i) land or any improvement thereto situated inside Zimbabwe; or 

(ii) movable property situated inside Zimbabwe at the time the services are rendered, except movable 

property which— 

A    is exported to the said person subsequent to the supply of such services; or 

B    forms part of a supply by the said person to a registered operator and such services are supplied to the said 

person for purposes of such supply to the registered operator; 

and not being services which are the acceptance by any person of an obligation to refrain from carrying on any 

trade, to the extent that the carrying on of that trade would have occurred within Zimbabwe‖ 

 It‘s a delight to note that the Zimbabwean legislation is clearer than South African equivalent and 

places beyond doubt that zero rating does not apply to the services supplied for the benefit of and 

contractually to a person who is a non-resident who is in country at the time the services are 

rendered. 

 Both sets of legislation are clear that services in connection with land or any improvement within the 

country and movable property situated in country at the time services are rendered are standard rated. 

However if movable property is exported to the said non-resident after the services have been 

performed on it zero rating would apply.  
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3.1.2 Non-resident tax on fees ,the judge appears to be off side 
 

Case ZIMASCO (Pvt) Ltd vs. The Commissioner General Of The Zimbabwe Revenue 

Authority 16-HH-149 

Summary   Centachrome was appointed ―sub-agent‖ in an agreement of ZIMASCO 

(―producer‖), the Minerals Marketing Corporation of Zimbabwe (MMCZ) 

(―marketing agent‖) and Centachrome.  

 ZIMASCO did not deduct non-resident tax on commission paid to Centachrome  

 Upon discovering this ZIMRA made a ruling that ZIMASCO was obliged to 

withhold and remit non -resident tax on commission paid by ZIMASCO to an 

entity known as Centachrome, an agent based in Switzerland.  

 Upon receiving the assessment ZIMASCO made objection, which ZIMRA 

disallowed but allowed penalty reduction from 100%  to 60%  

 ZIMSACO was aggrieved by the assessment and hence the current court case 

Jurisdiction Special Income Tax appeal Court 21 July 2009; 23 January & 23 February 2016 

Decision  That at any payment made to non-resident the payer must withhold tax. 

 That ZIMASCO is ultimately responsible for the payment of Centachrome‘s 

commission from the proceeds of its chrome; the Swiss firm places orders with 

both ‗principals‘ 

 That ZIMASCO clearly qualifies as the ―payer‖, i.e., ―any person who or 

partnership which pays or is responsible for the payment of fees…‖ and is 

ordinarily resident in Zimbabwe 

 

What where the issues? 

 

 Whether Centachrome was an agent of MMCZ or ZIMASCO. 

 Whether money paid to Centachrome was derived from a source within Zimbabwe. 

 Whether the commission attracts withholding tax on fees. 

 

What were the facts? 

 

 In 2007 ZIMRA made a ruling that ZIMASCO was obliged to withhold and remit non -resident tax 

on fees paid by ZIMASCO to an entity known as Centachrome, an agent based in Switzerland.  

 Centachrome was appointed ―sub-agent‖ in an agreement of ZIMASCO (―producer‖), the Minerals 

Marketing Corporation of Zimbabwe (MMCZ) (―marketing agent‖) and Centachrome.  

 Centachrome was supposed to facilitate the selling of ferrochrome produced by ZIMASCO, but sold 

through MMCZ in terms of the Minerals Marketing Corporation of Zimbabwe Act, [Chapter 21:04] 

which requires that all minerals mined in Zimbabwe are to be marketed by and through MMCZ.  

 Upon receiving the assessment ZIMASCO made objection, which ZIMRA disallowed but allowed 

penalty reduction from 100%  to 60%  

 

What were the competing arguments?  

 

The Taxpayer 

 That appointment of Centachrome had the effect of making it an agent of MMCZ and not its agent 

 That it was not obliged to pay withholding non – resident tax since the money paid to Centachrome 

was commission and commission is not fees as defined in 17th schedule of the Income Tax Act. 

 That the money paid to Centachrome was not derived from a source within Zimbabwe  

 That it did not pay any fees or monies to Centachrome.  

 That Centachrome would deduct all charges and commissions from monies earned from the sale of 

ferrochrome on behalf of it and remit the balance to it. 

dps://ZS@2104/
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 That the source of the commission is not from within Zimbabwe in accordance with the decision in 

Sunfresh Enterprises (Pvt) Ltd t/a as Bulembi Safaris v Zimra 2004 (1) ZLR 506 (H).  

 That in that case, Cheda J held inter alia that payment of a commission by a foreign client to a 

foreign marketing agent of a local safari operator outside the country did not under para 1 (1) of the 

17th Schedule of the Income Tax Act constitute payment of fees from within Zimbabwe even though 

the originating cause was the safari operation in Zimbabwe.  

 

The Commissioner General 

 That Centachrome is not the agent of MMCZ but that of ZIMASCO because ZIMASCO was the one 

responsible for paying the commission and also the principal of the agent  

 That clause 3.6 of the agency agreement provided that ―The selling Agent/Producer will pay the Sub 

Agent a commission of 2.0% on gross invoice value sale‖ and because of ZIMASCO was liable to 

pay commission and that the money paid as commission could be regarded as ‗any amount’ for the 

purposes of s 1(1) of the 17th Schedule 

 That clause 3.6 of the agreement entered into by ZIMASCO, MMCZ and Centachrome provides that 

―3.6 the selling Agent/Producer will pay the Sub Agent a commission of 2.0% (two percent) on gross 

invoice value sale.‖  

 That this clause meant that ZIMASCO was charged with the obligation of payment of commission 

 That the money paid by ZIMASCO to Centachrome was commission for the services rendered and 

even if the court agreed with ZIMASCO that Centachrome had deducted the monies itself, such 

amounts constituted fees in terms of the 17th Schedule of the Income Tax Act and in the premises 

ZIMASCO was obliged to withhold non – resident tax on them. 

 That the words ―any amount‖ above give a broad definition to the term fees and that money paid as 

commission could be regarded as ‗any amount‘ for the purposes of s 1(1) of the 17th Schedule. 

 

What were the legislations or judicial precedents considered?  

 

Legislation considered 

Income Tax Act [Chapter 23:06], 17th Schedule 

Minerals Marketing Corporation of Zimbabwe Act, [Chapter 21:04 

 

Cases Considered 

Sunfresh Enterprises (Pvt) Ltd t/a as Bulembi Safaris v Zimra 2004 (1) ZLR 506 (H) 

 

What is the Court`s reasoning and decision? 

 

 That although the preamble to the agreement creates the impression that Centachrome is the agent of 

the MMCZ, the facts on the ground shows that ZIMASCO was the real principal for Centachrome. 

 That MMCZ only appears as a principal to fulfill the requirements of the law on the sale of minerals.  

 That ZIMASCO is ultimately responsible for the payment of Centachrome‘s commission from the 

proceeds of its chrome 

 That the Swiss firm places orders with both ‗principals‘ and the investigations into chrome content 

are done by ZIMASCO and Centachrome with MMCZ approving any agreement reached and finally, 

in terms of the Process Flow Chart, the payment confirmation is sent directly to ZIMASCO and only 

copied to MMCZ.  

 That ZIMASCO clearly qualifies as the ―payer‖, i.e., ―any person who or partnership which pays or 

is responsible for the payment of fees…‖ and is ordinarily resident in Zimbabwe, 

 That distinguishing the decision in the Sunfresh appeal where the payment of fees or commission 

was ostensibly done by foreign clients to a foreign marketing agent, ZIMASCO in casu clearly 

qualifies as the ―payer‖, i.e., ―any person who or partnership which pays or is responsible for the 

payment of fees …” and is ordinarily resident in Zimbabwe. 

 That the 17th Schedule of the Income Tax Act, which defines “fees‖ as follows: 

“1. (1) In this Schedule, subject to subparagraph (2)—“fees” means any amount from a source 

within Zimbabwe payable in respect of any services of a technical, managerial, administrative or 
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consultative nature, but does not include any such amount payable in respect of—…” (Emphasis 

added). 

 That ZIMRA is correct in its interpretation of the words ―any amount‖ to include commission. 

 That from the definition of fees it is clear that the legislature intended ―fees‖ to cover any sum of 

money, by whatever name called, paid for services rendered of a technical, managerial, 

administrative or consultative nature save for those that are expressly excluded. 

 That as far as the method of payment is concerned, fees are deemed to have been paid to the payee if 

they ―are credited to his account or so dealt with that the conditions under which he is entitled to 

them are fulfilled whichever occurs first‖ (section 1 (2) (c) of 17th Schedule).  

 That the fees in question can be held to have been directly paid to Centachrome or, at the very least, 

deemed to have been so paid by ZIMASCO. 

 That the facts of this case are distinguishable from those in the Sunfresh decision  

 That the current case, ZIMASCO clearly qualifies as the ―payer‖, i.e., ―any person who or 

partnership which pays or is responsible for the payment of fees…” and is ordinarily resident in 

Zimbabwe, whereas in Sunfresh the payment of fees or commission was ostensibly done by foreign 

clients to a foreign marketing agent.  

 That even in Sunfresh, had the court addressed itself to why the fees or commission were paid it 

could well have concluded that it was for the services rendered by the foreign agent to the local safari 

operator and accordingly resolved the matter. 

 That ZIMASCO acted in good faith and on the basis of legal advice, without the intention of evading 

any liability to tax and that ZIMRA ought to have waived the penalties altogether   

 That the cost follow the outcome and accordingly this would also apply 

 That appeal is dismissed with costs. 

 

What is the impact of the decision on your business or practice? 

 

 The judgment impact on importers of services and a consequently a victory for the Commissioner. It 

appears to settle that all forms of payments payable to non-residents would be subject to non-resident 

tax on fees no matter the fees are not physically paid from a source within Zimbabwe. If they are 

deducted from monies of the payer the relationship between the parties becomes secondary. It creates 

a new precedence which appears to be overthrowing the decision in Sunfresh which taxpayers have 

been relying for over a decade with regard to payments outside Zimbabwe. That in that case, Cheda J 

held ―inter alia that payment of a commission by a foreign client to a foreign marketing agent of a local safari 

operator outside the country did not under para 1 (1) of the 17th Schedule of the Income Tax Act constitute 

payment of fees from within Zimbabwe even though the originating cause was the safari operation in 

Zimbabwe‖.  

 The blatant emphasis placed by the judge on the term ―any‖ also spells disaster for taxpayers. He 

seems to be suggesting that as long as an amount is made to a non-resident person by a payer who is 

a resident withholding tax will apply notwithstanding is not in the nature of amount is paid or 

payable in respect of administrative, consultative, managerial and technical nature. In our view, the 

word ―any‖ should be conjunctively used together with the terms administrative, consultative, 

managerial and technical for withholding tax to apply. 

 Meanwhile, the importance of structuring a good contract cannot be overemphasized. An agency 

relationship is within the realm of the 17
th
 Schedule and subject to non-resident tax on fees whenever 

there is payment to an agent who is a non-resident, but a contract between principals, depending on 

the conduct of the parties could be outside the scope of the 17
th
 Schedule. 

 

3.2  Appeals 
 

Nothing to report on 
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4     Interpretations & Announcements 
 

4.1      Tax Matrix Analysis of existing and /or new law. 
 

4.1.1 Taxation of non-residents in Zimbabwe  
 

Background  

 

Zimbabwe employs a source based taxing system as the basis of taxing income of both individuals and 

companies. Generally, business income is assigned a geographical location by reference to the location of 

the assets and activities that are used to generate the income or to the place where the operations are 

carried out. Where all of those assets and activities are located in Zimbabwe that would be considered to 

be the unambiguous source of the income. If some of the assets or activities generating income are 

located in more than one State, the source of the income is less clear. In such circumstances, source rules 

might apportion the income between the two claimant States or they may assign it to one State 

exclusively. If the person is carrying on business in Zimbabwe, irrespective of the person‘s resident 

status liability to income tax will arise in Zimbabwe. The person must register to obtain a Business 

Partner Number with the Zimbabwe Revenue Authority. Registration is not mandatory if a non-resident 

transact with Zimbabwe on infrequent basis so as his transaction not to constituting doing business in 

Zimbabwe, the person‘s income will instead be subject to withholding tax. The question of ―doing 

business in Zimbabwe‖ and ―doing business with Zimbabwe‖ is sometimes a question of fact.  

 

The Law and interpretation 

 

Carrying on trade in Zimbabwe  

 

Domestic interpretation  

A non-resident carrying on trade in Zimbabwe is required to register for income tax, Section 2 of the Act 

defines the term trade as including ―any profession, trade, business, activity, calling, occupation or venture, 

including the letting of any property, carried on, engaged in or followed for the purposes of producing income as 

defined in subsection (1) of section eight and anything done for the purpose of producing such income‖. The Act 

however has neither defined the duration nor frequency required for an activity to constitute a trade. In 

practice however, ZIMRA looks at whether the activity is carried on a continuous basis i.e. whether the 

activity is prolonged over a period of time without any interruption. It was held in Young v Van Rensburg 

1991 (2) 149 (S) at 154F Korsah JA held that the single purchase of a farm in Zimbabwe did not 

constitute ―carrying on…. a gainful occupation or activity‖ as this was not carried on a continuous or 

regular basis.   

 

Double Taxation Agreement interpretation  

According to the DTAs Zimbabwe has concluded with other countries, a non-resident is deemed to be 

carrying on a trade in Zimbabwe if he/she has a fixed place of business (―Permanent Establishment‖) in 

Zimbabwe. The place of business must be fixed and have some degree of permanence. A business must 

be wholly or partly carried out through that place. A place is deemed to be fixed if a specific 

geographical spot exists, known as the ‗location test‘ and there must be a certain degree of permanence at 

each geographical spot, referred to as the ‗duration test‘ (International Tax). The absence of distinctive 

place of business means that no PE exists no matter the duration of the operation (para. 1(5) Art 5 

OECD). The fact that it has to be permanent does not imply that it should be visibly identified under the 

surface of the earth. Thus, an underground pipeline may also qualify as a PE.  Even an employee who 

has authority to conclude contract in Zimbabwe on behalf of a non-resident.  A place of business can be 

in the form of an office, place of management, a branch etc.   

 

A non-resident is subject to Zimbabwe income tax on business profits derived in Zimbabwe from the 

operation of a branch or other permanent establishment, subject to the operation of any relevant DTA. 
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The profits are taxed at the same rate as resident companies, 25.75%. However, after-tax profits of a 

branch may be repatriated free of any further tax i.e. there is no tax on dividend or remitted profits. 

 

Irregular payments 

 

Non-resident tax on fees (NRTF) 

Payments to non-residents for services of a managerial, administrative, consultative or technical nature 

are subject to withholding tax on fees in terms of s30 of the Income Tax Act as read with the 17
th
 

Schedule of the same Act. The fees should be paid from a source within Zimbabwe. According to para 

1(2) (a) of the 17
th
 Schedule to the Income Tax Act, ―fees shall be deemed to be from a source within 

Zimbabwe if the payer is a person who or partnership which is ordinarily resident in Zimbabwe‖. Where the 

payee in the capacity of an agent deducts the payment at source out of resources of the payer the fees are 

deemed paid from a source within Zimbabwe (ZIMASCO (Pvt.) Ltd vs. The Commissioner General of 

the Zimbabwe Revenue Authority 16-HH-149). The tax is deducted at a rate of 15%, subject to lower 

rate provided for in any Double Taxation Agreement (DTA) which Zimbabwe has concluded with the 

person‘s country of residents.  Withholding tax on fees is an interim tax on account of the nonresident‘s 

annual income tax liability. He may register for income tax in Zimbabwe and claim expenditure incurred 

in producing the fees. He is then entitled upon rendering his tax return of this income, to a credit of 

NRTF deducted by the payer of income in terms of s 95 of the Act.  

 

Non-resident tax on royalties (NRTRoy) 

Payments made to non-residents in the nature of royalties are subject to NRTRoy in terms of s32 as read 

with the 19
th
 schedule of the Act. Para 1 of the 19

th
 schedule of the Act defines the term ―Royalties‖ as 

any amount from a source within Zimbabwe payable as a consideration for the use of, or the right to use 

any literary, dramatic, musical, artistic, scientific or other work whatsoever (including cinematograph 

films or recordings) in which any copyright exists or the right of use of any patented article, trade mark, 

design or model, plan, secret formula or process. Under DTAs, the rent or any amount payable for the 

use or right to use commercial or scientific equipment (not being motor vehicles), or for information 

concerning industrial, commercial or scientific experience is also regarded to be a royalty.  

 

The term ―use‖, in relation to a copyrighted work or any patented article, refers to the doing of anything 

which would infringe the copyright or patent concerned if it were done without the permission or 

authority of the holder of the copyright or patent or his agent or assignee.  By implication there must be a 

licensor and licensee for a payment to constitute a royalty.  

 

Only royalties from a source within Zimbabwe are subject to NRTRoy. Royalties are from a source 

within Zimbabwe if they are paid by a payer who is a resident of Zimbabwe or paid for the use or right of 

use of intellectual property in Zimbabwe. The tax is deducted at a rate of 15%, subject to a lower rate 

provided for in any DTA concluded between Zimbabwe and the person‘s country of residents.  NRTRoy 

is an interim tax on account of the nonresident‘s annual income tax liability. Upon rendering an income 

tax return, the NRTRoy will be treated as a credit on assessment (s96 of the Act).  

 

Non-resident shareholders tax (NRST)  

NRST is imposed on dividends derived from Zimbabwe by non-residents. The tax is deducted at the time 

of payment, including when an amount is credited to account. The rates of non-resident withholding tax 

are 10% and 15% for dividend paid by a company listed on Zimbabwe Stock Exchange (ZSE) and non-

listed company, respectively. These rates may be reduced by an applicable DTA. NRST is a final tax. 

After tax profits of a branch are however not subject to NRST and are repatriated free of tax 

Non-resident‘ tax on interest (NRTI) 

Interest on all inbound loans provided by non-resident is not subject to withhold tax (withholding tax on 

interest repealed with effect from 1 August 2009). Interest which is deemed as dividend (excess interest 

in terms of the thin capitalisation rules (section 16 (1) (q) of the Act)) is however subject to 15% 
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withholding tax. Such interest is treated as dividend distributed to a non-resident and subject to 15% 

withholding tax. It does not enjoy the benefits implied in a tax treaty of reduced rate or exemption. The 

residence status of a ―person‖ is determined by reference to the date the interest is paid to the ―person‖ 

by the payer. However, a non-resident who cedes its interest to a resident may result in that interest being 

taxed in Zimbabwe.  

 

What is the impact of the decision on your business or practice? 

 

 When transacting with a non-resident, a local entity should be careful since the liability for non-

compliance lies with the local entity. The entity is responsibility for deducting and remitting the tax 

to ZIMRA, failure which it is liable to tax which it was supposed to withhold, penalty and interest for 

non-compliance. It is also liable to submit a return (Rev5) to ZIMRA, failure to do so a penalty at the 

rate of US$30 per day, up to a maximum of 181 days is payable. 

 Sometimes providers of services may seek to be paid the net amount leaving the payer to sort out his 

local tax issues. As a result, the payer is left with no choice but to gross up the tax so as to meet the 

withholding tax requirements of ZIMRA. When this happens, the payer may not be able to deduct 

the tax paid on behalf of the non-resident person in its income tax return. According to s15 (2) (a) of 

the Income Tax Act the amount is similar to a donation because it would not have been incurred in 

the production of the payer‘s income. This calls for the need to review the contracts before signing to 

avoid such mistakes, and always ensure that the contract reflect the gross amount payable.  

 A non-resident cannot avoid Zimbabwean taxes if he owns a business property (including rented 

property) in Zimbabwe, has a business premises or any fixed place of business in Zimbabwe, local 

liaison officer or an employee with powers to conclude contracts (whether operating from his or her 

home), a construction contract with a duration of a least six month. He has to register as a taxpayer 

and pay taxes (all local taxes- income tax, pay as you earn and VAT etc.) in Zimbabwe.  

 

4.1.2 Trading of shares in a company with assessed losses    
 

Background  

A poor economic climate breeds assessed loss. It‘s even worse for Zimbabwean companies which have 

experienced an economic depression of at least 16 years. Some have since closed and in the process 

losing the fiscal benefit of tax losses. A loss is a tax benefit which can be carried forward and be 

deducted against future income. A company which has an assessed loss may only use that loss to offset 

future income that it, alone, generates and unclaimed balance can be carried forward for a maximum of 

six years (indefinitely for a mining business). The setting off of assessed loss against taxable income is 

done on First In First Out basis (FIFO) i.e. assessed loss incurred first are first deducted. Thus, in a group 

of companies, there may be one or more companies in an assessed loss position while others are making 

taxable income and paying tax. Under such circumstances, it may be tempting for a group of companies 

to utilise assessed losses of a particular entity in the group by, for example, transferring certain business 

operations to such entity. The legislation has however anti-avoidance provisions whose effect is to 

prohibit a profitable business being moved into a loss making company, unless there is a commercial 

reason for doing so. 

 

The Law and interpretation  

 

Section 15(3) (ii) of the Income Tax Act is an anti-tax avoidance provision that discourages trafficking of 

shares in a company with assessed loss. It reads as follows: 

 

―(ii) if during any year of assessment there is a change in the shareholding of a company with an assessed loss or in 

the shareholding of any company which directly or indirectly controls any company with an assessed loss and the 

Commissioner is satisfied that such change has been effected solely or mainly in pursuance of or in connection with 

any scheme for taking advantage of such assessed loss, no assessed loss incurred prior to that change shall be 

deductible. 

For the purposes of this proviso a company shall be deemed to be controlled by another company if the majority of 
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the voting rights attaching to all classes of its shares are held directly or indirectly by such other company‖. 

 
The Commissioner must be convinced that the transaction has not been entered solely or mainly in 

pursuance of or in connection with any scheme for taking advantage of such assessed loss. Where he is 

not satisfied with the reasons advanced, he will not allow the assessed loss of the company to be taken 

over by another company (see: CIR v Ocean Manufacturing Ltd 1990 (3) SA 610 (A), 52 SATC 15). 

There must be justified commercial reasons (non-fiscal reasons) advanced to support the change in 

shareholding e.g. rationalising operations, accessing trading licence of the other, synergy etc. In ITC 983, 

25 SATC 55 the taxpayer, company which was engaged in clothing manufacture bought shares in a 

company also engaged in clothing manufacture and which had an assessed loss. The court held that the 

main purpose of buying the shares was to enable the purchasing company to obtain a productive 

manufacturing unit that could go into immediate operation to supplement its own productive capacity. 

Hence the losses taken over were deducted.  See also ITC 989, 25 SATC 122, ITC 1209, 36 SATC 84, 

ITC 1347 44 SATC 33.   

 

In New Urban Properties Ltd v SIR, 27 SATC 175 the shareholders in successful land dealing companies 

bought the shares of another land dealing company but which was hopelessly insolvent, had an enormous 

deficit and assessed loss. It was held by the court that the obvious intention was to channel profits of the 

successful companies to the unsuccessful one and, thereby, taking advantage of the assessed loss. Based 

on those findings the court found out that the sole or main purpose of the change in shareholding was the 

utilization of the assessed loss. This resulted in the court denying utilization of the assessed loss as that 

would be tantamount to a tax avoidance scheme. 

 

A company is deemed controlled by another where its majority (at least 50%) of its voting shares is 

controlled indirectly or directly by that other person or company. As stated above, the change should not 

only occur in a company with assessed loss for the relief to be granted. It can also occur in a company 

that controls the one with assessed loss. 

 

From the above analysis, whether or not assessed loss can be inherited whenever there is trafficking of 

shares within group of companies, it all depends on the surrounding circumstances. The onus is on the 

taxpayer to prove or show that the relevant change in shareholding was not entered into with the sole or 

main purpose of utilising assessed loss to reduce, postpone or avoid tax (see s 63 of the Income Tax Act 

(Chapter 23:06)). There is therefore a subjective and factual enquiry as to whether, for example, the 

acquisition of a business by an assessed loss company or of an assessed loss company has been entered 

into solely or mainly for the purpose of utilising its assessed loss. 

 

What is the impact of the decision on your business or practice? 
 

 Assessed loss should never be thrown away so cheaply.  It can bring some relief to a firm's cash flow 

in that it would no longer have to pay income tax since the taxable income it generates is offset by its 

tax loss and it should therefore be utilized wisely. If you have assessed loss which is unlikely to 

reverse within the statutory six year period why keep on adding or building the loss, should you not 

be deferring expenses e.g. claim wear & tear instead of special initial allowance  

 Since transfer of assessed loss between group members is prohibited you should consider forming 

divisions or branches. When one member of a group is making loses and another making profit, the 

group as a whole benefit from divisionalising. The strategy allows assessed loss generated by one 

business to be offset against income earned by another for tax purposes. They may be commercial 

reasons why it is not possible for different businesses to operate under the same umbrella, usually 

because of diverse risks attaching to different types of businesses, or liability considerations, dilution 

of shares etc. 

 In addition to the assessed loss relief, there are income tax and capital gains tax reliefs arising from 

transfer of a business. In particular, transfer of assets which ranked for capital allowances within 

group companies enjoys preferential tax treatment under para 8(3) of the 4
th
 Schedule of the Income 

Tax Act (Chapter 23:06). The transfer can be effected at income tax value, notwithstanding the 
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actual selling, subject to an election being made.  This would result in postponement of tax on 

recoupment, until the asset is sold outside the group. A similar relief is granted under s15 (1) (b) of 

the Capital Gains Tax Act, whenever immovable property or marketable securities (collectively 

known as specified assets) are being transferred between group members (related parties).  Upon 

election, the transfer can be effected at base cost notwithstanding the actual selling price. This result 

in postponement of capital gains tax until the specified asset is sold to a third party.   

 

4.1.3 VAT issues of  a sale of a going concern  
 

Background  

 

A disposal of a business or part of a business capable of separate operations by registered operator as a 

going concern is deemed to be a supply made in the furtherance or course of the operator‘s trade under  

s7 (6) of the VAT Act (Chapter 23:12). The seller should account for output tax on the disposal, but with 

proper planning no VAT is payable, the disposal can be zero rated in terms of s10 (1) (e) of the VAT Act 

(Chapter 23:12). The purchaser would not need to finance the VAT between making the VAT payment 

to the supplier and receiving a VAT refund from ZIMRA. We discuss the law on zero rating and the 

conditions that must be satisfied for the VAT to be avoided.  

 

The Law and interpretation  

 

A sale or transfer of a going concern is zero rated under s 10(1) (e) of the VAT Act as read with s12 of 

the VAT General Regulations, 2003 (SI 273 of 2003) which provides that ―subject to proviso (ii) of 

paragraph (e) of subsection (1) of section 10 of the Act where the trade or part of a trade, as the case may be, is 

disposed of as a going concern and has been carried disposed of as a going concern (underlined words 

appearing to be drafting error) and has been carried on in, on or in relation to goods or services applied mainly 

for purposes of such trade or as simple  of a trade, as the case may be, and partly for other purposes, such goods or 

services shall,  where disposed of, be taxed at zero % if the sale represents the disposal of at least 51% of the trade 

or part of a trade‖.  We analyses the key conditions as follows: 

 

Seller and purchaser to be both registered 

The sale should be effected by a registered transferor to a buyer who is also a registered operator. In 

order to safeguard himself from incorrectly applying the zero rate, the seller must obtain and retain a 

copy of the purchaser‘s registration certificate. If the purchaser is not yet a registered operator at the time 

of the conclusion of the agreement, it is advisable that the agreement provide for the application of the 

zero rate being subject to the purchaser being a registered operator on the date the supply takes place, and 

to furnish a copy of the VAT certificate to the seller as soon as it is available. 

 

Agreement must be writing 

The parties must agree in writing that (i) the trade is disposed of as a going concern and (ii) that it will be 

an income earning activity on date of transfer. Where an agreement for the sale of a trade as a going 

concern was concluded before, on or after commencement date, but the parties did not agree in writing 

that the trade is disposed of as a going concern they may enter into a separate agreement – based on the 

original contract – regarding this aspect. The written agreement(s) must, together with any other written 

agreements or documents relating to the sale, be retained for the purposes of s10 (3) of the VAT Act. The 

agreement need not necessarily form part of the arrangement under which the 'supply of a going concern' 

is made. Below is an analysis of the conditions that must be agreed in writing by the parties: 

 

The trade must be a going concern 

A business transferred must be a going concern before and immediately after the transfer. This 

disqualifies any business which has actually ceased operation before the transfer. It was held in Belton v. 

CIR (1997) 18 NZTC 13,403 that there can be no going concern' where, on the day of the supply, the 

activity carried on by the enterprise has ceased.  A short period of break or temporary closure 

immediately after the transfer to facilitate the smooth transfer or for purposes cleaning and maintenance 

etc. does not however disqualify the sale as a transfer of a going concern. The activities must be capable 

dps://ZS@2312/#10.1.e
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of continuing after the transfer to new ownership. The transferee must use the transferred assets to 

continue with the same kind of business of the transferor, if the nature of business changes it ceases to be 

a sale of a going concern.   

 

Supply of an income-earning activity 

There must exist an income earning activity on the date the ownership of the trade is transferred. As 

transfer of the trade might take place only in the future, there can be no certainty at the time of signing 

the agreement and fixing the VAT inclusive price whether the trade will in fact be as an income-earning 

activity when transfer takes place. The parties‘ intention to transfer an income-earning activity is thus 

sufficient. The agreement must provide for the sale of an income-earning activity and not merely a trade 

structure. The new owner must be placed in possession of a trade which can be operated in that same 

form, without any further action on his part. For this reason an agreement to dispose of a business yet to 

commence or a dormant business is not a going concern. 

 

The case of HMRC v Royal College of Paediatrics and Child health and another [2015] UKUT 38 (TCC) 

is relevant on this matter. Royal College had a building which it let to other organisations including the 

British Association of Perinatal Medicine (BAPM). Meanwhile, it wished to buy the building from a 

third party developer, which it would let to BAPM and other tenants. The developer and BAPM entered 

into an agreement for a lease of a single room in the building for a premium of £1,000. The agreement 

was conditional on the developer concluding an unconditional contract for the sale of the property to 

Royal College. The premium would be repaid if this condition was not met or if completion of the lease 

with the Royal College had not happened by a certain date. Rent was only payable after completion. The 

Royal College granted a lease to BAPM after the sale. The court considered the relevant legislation and 

authorities and held as follows: 

 

"It seems to me that a critical point arising…is that for a transfer to fall into the relevant class there are 

two things which have to be transferred. First of course an asset must be transferred. However something 

else has to be transferred as well. That further element is referred to variously as a business, an 

undertaking, or an economic activity (or part of such a thing). Merely transferring an asset on its own 

will never be enough to satisfy the test. In order to work out whether the necessary second element has 

been transferred, one needs to look at all the relevant circumstances. The test is one of substance not 

form. The circumstances can include the intentions of the parties." 

 

It was held that tenant (BAPM) was already a tenant of the purchaser (Royal College) and hence there 

was no economic activity that was transferred. Held further, the agreement for the lease was not part of 

the seller's business as the tenant came from the purchaser and that there was no transfer of a going 

concern.  

 

Assets necessary for carrying on the trade must also be disposed 

Assets which are necessary for carrying on a trade must be disposed of by the supplier to the recipient for 

zero rating to apply. Where all the assets used by the registered operator in a trade, except the premises 

from which the enterprise is conducted, are disposed of, it must be determined whether the premises are 

necessary for carrying on the trade disposed of.  

 

The assets or things which are necessary for the continued operation may vary according to the nature of 

the trade and the thing supplied. In some circumstances, it may not be possible for a supplier to transfer 

or convey some of the things or assets necessary for the continued operation of an enterprise e.g. licence 

cannot be assigned and must be surrendered before a new licence is issued by the relevant authority. It 

can be urged that the surrender of the relevant licence, permit or quota should be taken to be the supply 

of that thing which is necessary for the continued operation of the enterprise in circumstances where it is 

highly probable that the licence, permit or quota will be automatically reissued by the relevant 

government or agency.  
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What is the impact of the decision on your business or practice? 
 

 Due to several rules needed to satisfy the requirements of a going concern you will almost certainly 

need an advisor to guide you through the process. There are serious tax ramifications if the attempt to 

zero rate the transaction fails. The VAT will become due; penalty and interest certainly apply for 

failing to pay the VAT due on time.  

 Taxpayer must also take note that the time of the supply of a going concern is determined  under 

s8(1) of the VAT Act as the earlier of the time an invoice is issued in respect of the supplier or any 

payment of consideration is received by the supplier. This is the time that determines in which tax 

period the sale must be disclosed and when a tax invoice must be issued. A tax invoice must be 

issued within 30 days after the time of supply has occurred.  An invoice for purpose of this section, is 

defined under s2 (1) of the VAT Act as ―a document notifying an obligation to make payment‖. A 

purchase agreement may as well constitute an invoice only if it contains no suspensive conditions 

regarding payment. If it contains any such suspensive conditions, the fulfillment thereof will, 

notwithstanding the fact that the agreement may then be regarded as an ―invoice‖, not trigger the 

time of the supply as the agreement was not an invoice when issued. The recipient should assume 

effective control and possession of the enterprise carried on by the supplier and this can only occur 

when the supplier has done everything to satisfy the obligations under the contract or arrangement 

governing the supply. 

 There is no supply of a going concern where ownership of a trade changes through the sale of shares 

in a company. A supply of shares is exempt in terms of s11 (a) of the VAT Act as read s2 (1) para 

9(e) of the definition of financial services. A supply of interest in share block company however is a 

deemed supply in terms of s 7 (15) & (16) of the VAT Act (Chapter 23:12) which is capable of being 

zero rated under s 10(1) (e) of the VAT Act (Chapter 23:12). A share block company is a company 

with any share of the company that confers a right to or an interest in the use of immovable property 

or any part of immovable property. It means that the shareholders have right to occupy the company 

immovable property. 

 A seller must ensure has kept documentary evidence to prove the supply qualifies for zero rating 

which includes copy of zero-rated tax invoice, sale of business agreement and copy of the 

purchaser‘s VAT registration certificate. 

 

4.1.4 VAT and withholding tax on contracts with foreign tour operators 
 

Background  

 

Discount, rack rates and net rates are common terms to hotels and other players within the tourism 

industry.  One thing that is clear is that there is no one fixed price for a hotel room. There are rack rates, 

net rates and the normally prices for the hotel room depending on who is paying for it. Others get 

charged prices much less than the normal price per night. A "net rate" is the rate the event organizer or 

hotel room reseller pays for services without any commission included. It is frequently applicable to 

housing costs for guest rooms at hotels/resorts for meetings and events, as well as food and 

beverage/catering costs. Rack rate is a price inclusive of commission. This difference between rack rate 

and net rate is that under the rack rate the hotel (activity holder) gets the full payment from the third 

party and then pays over the commission to the person who referred the client. With net rate the hotel 

sells the hotel room at a discount price to reseller (agent) who buys for his/her clients. The question that 

demands solution is whether VAT or withholding tax on fees applies in Zimbabwe under the different 

pricing models when the contract is with a foreign tour operator (FTO).  

 

The Law and interpretation  

 

Withholding tax on contracts with foreign tour operators 

 

A non-resident person is subject to non-resident tax on fees in terms of the 17
th
 Schedule of the Income 

Tax Act on any payments payable to him/her in respect of services of a managerial, administrative, 

https://www.thebalance.com/what-is-commission-pay-2061954
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consultative or technical nature. The fees should be paid from a source within Zimbabwe. According to 

para 1(2) (a) of the 17
th
 Schedule to the Income Tax Act, ―fees shall be deemed to be from a source within 

Zimbabwe if the payer is a person who or partnership which is ordinarily resident in Zimbabwe‖.  
 

Where the FTO is paid a rake rate, whether or not there is a written agreement a principal and agent 

relationship exists. The FTO is rendering services to a local activity holder. Non-resident tax on fees is 

applicable on any fees paid by the local activity holder from a source within Zimbabwe. Commission 

deducted by the agent out of resources of the payer are also deemed paid from a source within Zimbabwe 

(ZIMASCO (Pvt.) Ltd vs. The Commissioner General of the Zimbabwe Revenue Authority 16-HH-149) 

 

Regarding net rate, the relationship between the engaging parties matters. If there is a written agreement 

which defines the nature of the relationship, tax follows that relationship. It was stated by Walsh in The 

Commissioners for Her Majesty's Revenue and Customs (Respondent) v Secret Hotels2 Limited ―the 

starting point is to characterize the nature of the relationships in light of the contracts before considering whether 

that characterization can be said to represent the economic relationship in light of the relevant facts," . The court 

can only set side such agreement if it can be proved that the agreement is a sham. Absence of a sham 

agreement, where the agreement stipulates that parties agree to contract as principals, withholding tax on 

fees is not applicable. The FTO would not be rendering services to the local activity holder, but to the 

foreign customers. As held in Secret Hotels 2 Limited case supra after characterizing the nature of the 

relationship between parties, next is to consider whether that characterization can be said to represent the 

economic reality of the relationship in the light of any relevant facts. If it is established that the 

"commercial and economic reality" of the arrangements is inconsistent with the agency relationship, an 

agency relationship can be construed.  

 

VAT on contracts with foreign tour operators 

 

VAT is levied on supply of goods or services by a registered operator in the course or furtherance of 

trade by him in terms of s 6(1)(a) of the VAT Act, unless the supply is zero rated or exempt in terms of 

the VAT Act s10 and 11, respectively. Whether VAT applies on contracts with foreign tour operators, 

s10 (1) (l) of the VAT Act is relevant. It provides for the zero rating if ―the services are supplied for the 

benefit of and contractually to a person who is not a resident of Zimbabwe and who is outside Zimbabwe at the 

time the services are rendered, not being services which are supplied directly in connection with— 

(iii) land or any improvement thereto situated inside Zimbabwe; or 

(iv) movable property situated inside Zimbabwe at the time the services are rendered, except movable 

property which— 

A    is exported to the said person subsequent to the supply of such services; or 

B    forms part of a supply by the said person to a registered operator and such services are supplied to the said 

person for purposes of such supply to the registered operator; 

and not being services which are the acceptance by any person of an obligation to refrain from carrying on any 

trade, to the extent that the carrying on of that trade would have occurred within Zimbabwe‖ 

 

The question of discount, rake rate or net rate is therefore irrelevant in determining whether the supply 

between a local activity holder and FTO is zero rated or not. The question is whether the services are 

supplied for the benefit of and contractually to a person who is not a resident of Zimbabwe and who is 

outside Zimbabwe at the time the services are rendered. The contractual beneficiary in this case, is the 

guest who would enjoy the services in country. The local activity holder should therefore charge VAT at 

standard rated on the full price of the hotel inclusive of the agent‘s commission.  

 

What is the impact of the decision on your business or practice? 
 

 The impact to taxpayers is that written agreements and other documentation are of high significance 

in determining the status of agent or principal. Nonetheless, it remains important to consider other 

factors (notably the conduct of the parties) in assessing the economic reality of the relationship. 

Where there is inconsistency between the forms of the agreements and how the arrangements operate 

in practice, the written documentation will not necessarily be determinative of the position. 



 

Page 29 of 31 
 

 Also, businesses should therefore continue to exercise caution over both the form and content of 

documentation and the practical implementation of the arrangements in order to minimize the risk of 

challenge. Lacking this type of planning, it will to defend ZIMRA arguments. Thus, businesses must 

have clear and carefully drafted written agreements to record the intended relationship between 

themselves and other parties. Meanwhile, the general conduct of parties should at all times be 

consistent with the agreements and not diverge to a degree such that it would amount to a variation 

of the contract and the underlying relationship between the parties.   

 

4.1.5 VAT on disposal of fixed property 
 

Background  
 

Assessment of VAT on sale of fixed property by ZIMRA a few years ago is something that one can 

never think of. Information privileged to us indicates that ZIMRA is targeting VAT on sale of fixed 

property by businesses and is denying assessment of capital gains tax assessment until such VAT has 

been collected. There has not been any new law to drive this new thinking, but rather it‘s the taxman who 

is studying the provisions of the tax law very hard in an effort to maximize tax collections. However, not 

all cases of business property disposals are subject to VAT. The fixed property must have been used in 

the registered operator‘s business as a business asset or constitute trading stock of the registered operator. 

As an example, a sale of residential property by an individual should not be affected by VAT.  

 

The Law and interpretation 
 

Value Added Tax (VAT) is charged, levied and collected in terms of s 6(1) of the VAT Act (Chapter 

23:12) which provides that ―Subject to this Act, there shall be charged, levied and collected, for the 

benefit of the Consolidated Revenue Fund a tax at such rate as m be fixed by the Charging Act on the 

value of….”   

 

Section 6(1) (a) of the VAT Act (Chapter 23:12) specifically states VAT would apply on supply of goods 

or services by a registered operator in the course or furtherance of any trade carried by him in Zimbabwe. 

Therefore, every supply of goods or services by a registered operator attracts VAT, unless the supply is 

exempt from VAT in terms of s11 of the VAT Act (Chapter 23:12) or is made within an activity that 

does not constitute a trade. The term goods is defined under s 2(1) of the VAT Act as ―corporeal 

movable things, fixed property, and any real right in any such thing or fixed property‖. Fixed property is 

in the nature of land (excluding farm land) and buildings. A supply of fixed property by a registered 

operator therefore falls to be taxed under s6 (1) (a) of the VAT Act.  

 

A registered operator is a person who is registered or required to be registered under s23 of the VAT Act. 

According to s23 of the VAT Act a person is liable to register as a VAT registered operator if at the end 

of any month the total value of supplies of goods or services has exceeded $60,000 in the past period of 

12 months or there are reasonable grounds for believing that the total value of supplies of goods and 

services, which will be made in the following 12 months, will exceed $60,000.   

 

Section 23 of the VAT Act (Chapter 23:12) however provides that, VAT registration is not required upon 

disposing of a capital asset if this is the sole supply that has the effect of triggering VAT registration. The 

section reads as follows: 

 

―Provided that — 

 (a)    the total value of the taxable supplies of the registered operator within the period of 12 months 

referred to in subparagraph (a) or the period of 12 months referred to in subparagraph (b) shall not be 

deemed to have exceeded or be likely to exceed the amount of zw$ 500 000 or * the prescribed amount, 

where the Commissioner is satisfied that the said total value will exceed or is likely to exceed such 

amount solely as a consequence of (our emphasis)— 
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(i)    any cessation of, or any substantial and permanent reduction in the size or scale of, any trade 

carried on by that person; or 

(ii)    the replacement of any plant or other capital asset used in any trade carried on by that person; or 

(iii)    abnormal circumstances of a temporary nature”. 

 

Our interpretation of the above provision is that ZIMRA cannot enforce VAT registration or collect VAT 

on a sale of fixed property as along as the person‘s other taxable supplies are below the required 

threshold. Sale of fixed property on its own cannot trigger VAT registration.   

 

A property developer or a person in the business of selling properties, subject to him meeting the 

registration threshold must be VAT registered and account for VAT upon selling the properties. Such 

activities constitute trade for VAT purposes as long as they are being carried on a continuous or regular 

basis in or partly in Zimbabwe for a consideration, whether or not for profit. In Commissioner of Taxes v 

Swansea Services Pty Ltd 72 ATR 120 it was held that there must be evidence that the business and 

commercial activities of the taxpayer are conducted in accordance with a pre-formulated policy coupled 

with a carefully devised investment strategy. Whether or not the disposal of fixed property has been done 

by a business is sometimes a question of facts and the following tests are often applied by the courts:   

 Whether the person is carrying on activities that amount to a 'serious undertaking earnestly pursued' 

or a ‗serious occupation not necessarily confined to commercial or profit making undertakings'  

 Whether the activities are conducted in a regular manner and measured by the value of supplies made 

periodically.   

 Whether the activities are conducted on sound and recognised business principles. The activities 

should have the characteristics of a commercial undertaking with business practices and record 

keeping. 

 Whether the person is carrying on activities that are predominantly concerned with the making of 

taxable supplies to consumers for a consideration. 

 Whether the taxable supplies are of a kind that is commonly made by those who seek to profit by 

them. An activity is more likely to be regarded as a business activity if others are carrying on the 

same activity and doing it for a commercial reason.  

The tests will hinge on the facts of each case and the extent to which these tests have been satisfied. To 

establish these, ZIMRA may scrutinize records of your past purchases and sales of properties. Therefore 

if one buys and sells property more frequently, such that it has become repeatedly, ZIMRA may consider 

him/her carrying on business. The person must register for VAT and charge output VAT upon selling the 

properties. 

 

A sale of a residential property by an individual not in business is not subject to VAT. Also, not subject 

to VAT is fixed properties used in business of an exempt supplier or used in business to produce exempt 

supplies.  

 

What is the impact of the decision on your business or practice? 
 

 There are tax consequences of failing to account for VAT on sale of property which ranges from 

suspension of property registration in Deeds Registry due to lack of capital gains tax clearance, 

liability for VAT due plus penalty and interest if the VAT is not declared on time. According to s8 

(3)(d) of the VAT Act,  VAT on fixed property is due on the date of registration, where registration 

of transfer of the goods is effected in a deeds registry, or the date of any payment being made, 

whichever occurs first. The term ―any payment‖ is clarified by s15 (4) of the VAT Act which 

specifies that output tax in respect of fixed property should be accounted to the extent to which the 

registered operator has received payment relating to that purchase price. Whether, payment in the 

custody of the agent can suspend VAT until released it was held in Case L67 (1989) 11 NZTC 1,391, 

that the time of supply occurs upon payment regardless of it not being handed over to the seller. At 

that point there is a binding contract from the outset and only performance of the contract, or final 

implementation, is delayed until title was available.   



 

Page 31 of 31 
 

 

4.2  Announcements 

Nothing to report  
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