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1. Highlights 
 

1.1. Executive summary 
 

We have the honour to present to you our October 2016 Monthly Tax 

Update (MTU) which is designed to keep you informed on the latest tax 

issues and bring value to your business and/or your career prospects. 

Through our MTUs, we analyze tax developments to ensure that you, as 

our most valued client, are kept in tune with changes in the tax world. It is 

our major concern to keep you updated with information that includes 

changes in tax and other related laws, courts decisions, announcements and 

interpretations that bring relevancy to your business environment. We also 

analyze the new and existent laws in order to assist you in identifying 

some of the pitfalls that you can avoid in your business or practice.   

 

Zimbabwean and China DTA concluded 

Zimbabwe and China DTA is now in place. In what appears to be the 

advantage of Chinese residents more than Zimbabwean residents, the DTA 

offers very low withholding tax rates on royalties and other outbound 

payments. This sounds like a policy pronouncement by the Government of 

Zimbabwe that it prefers investments of Chinese origin.  

 

No VAT zero rating on ―actual services‖ rendered 

This is a case of a Trust, under the banner of an association not for gain, 

which attempted to unjustly gain a zero rating for actual commercial 

transactions mirroring those undertaken by private entities. For a moment a 

lower court went to sleep and ruled that payments from public authorities 

for services rendered by an association not for gain is payment for deemed 

services contemplated under s8 (5) of the South African VAT Act ((s7 (5) 

Zimbabwean equivalent).  The Supreme court overturned this decision by 

stating that deemed service provision is inapplicable to ―actual services‖ 

and hence the services could not qualify for zero rating under s11(2)(n) of 

the South African VAT Act (s10(2)(n) Zimbabwean equivalent). The case 

is relevant to associations not for gain and other registered operators in 

recipient of transfer payment from public or local authorities. 

 

Input tax claimed on an invoice not settled within 12 months    

SARS lost a case for refund of input tax on an invoice not settled within 12 

months of the tax period in which it was claimed based on the technical 

intepretation of the term ―payment‖. The term payment means more than 

its literal meaning. When a liability is replaced by another, the old liability 

is deemed paid. Thus, it includes any outlay which has the effect of 

discharging a debt whether through exchange of money or otherwise. It 

does not matter the discharge would not result in enrichment or 

impoverishment of any of the parties involved. Hence the fact that the 

taxpayer substituted an invoice with a long term liability, payment was 

deemed to have taken place and SARS was told that section 22(3) is 

inapplicable.  
 

Why VAT withholding tax not yet law  

The Finance Minister proposed to enact the law on VAT withholding tax 

by 1 October 2016. Its 30 days from this date and still no sign that it will 

be implemented. Tax Matrix speculate that the cause for the delay is s 3 of 
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the Finance Act (Chapter 23:04) as read with s78 of the VAT Act (Chapter 

23:12). These two have to be negotiated first otherwise we do not foresee 

the VAT withholding tax until 1 January 2017. 

 

Debt forgiveness is taxable income for debtor  

When a creditor writes off your debts, that advantage is brought into your 

gross income in terms of s8 (1) (k) of the Income Tax Act (Chapter 23:06) 

to the extent the amount written off or forgiven or what it effects was 

allowable as deduction in the computation of your income tax. It does 

matter whether the debt was on loan account or arose from your purchases. 

VAT implications would arise also on amounts written off or forgiven as 

long as input tax refund was granted in respect of such amounts.  

 

Taxable benefit on acquisition of a motor vehicle from an employer  

By reason of s8 (1) (f) of the Income Tax Act (Chapter 23:06) all benefits 

whether in cash or in kind must be accounted for through the payroll and 

properly brought to tax. Whenever an employee acquires a motor vehicle 

from his/her employer below its market value, that too is a fringe benefit 

which needs to be accounted for through the payroll, unless the employee 

is  55 years old or above on the date of acquiring such motor vehicle from 

the  employer.  

 

The start and end date for charging interest on late paid tax 

The general design of the law on charging interest under the various Acts 

is not exactly the same. This therefore has the potential to create a risk of 

ZIMRA misapplying the law to the disadvantage of taxpayers. Taxpayers 

must beware!!!  

 

Capital gains tax on disposal to your spouse  

Transactions between spouses are tax neutral and one should not take 

advantage of this. In the unfortunate case that one experiences a divorce, 

there is need to first look at s16 (2) of the CGTA (Chapter 23:01). 

 
Enhanced tax compliance measures as RBZ adds its voice on the matter  

RBZ added its voice on tax clearance by issuing a directive to banks for 

them to request tax clearances (ITF263s) of corporate clients whenever 

they open bank accounts and the file to be updated with new tax clearances 

thereof.  

 

SMEs to comply or ship out  

As most of the traditional tax revenue sources drying up, ZIMRA has set 

its eyes on SMEs and those who are currently outside the tax system. This 

is a call for SMEs to comply or ship out. 

 

Bonds notes Commuque  

The much talked about bond notes appears to be on the way, as the 

Minister of Finance release communque on the bond notes.  

 

 

 

Marvellous Tapera+263 772 349 740 

Managing Director- Tax Matrix (Pvt) Ltd 

 

 

1.2 Disclaimer 
 

The information contained in this MTU is 

for general guidance only and is not 

intended as a substitute for specific advice 

in considering the tax effects of particular 

transactions. Whilst a lot of care has been 

taken in the compilation of the 

information and opinions contained in 

this publication, no liability is accepted 

for the consequences of any inaccuracies 

contained in this guide. The information 

does not constitute a legal advice nor can 

it be relied on in any dispute with the tax 

authorities and shall not constitute any 

legal or tax opinion in this or any 

jurisdiction.   

 

The analysis contained in this MTU is 

based on the current legal framework 

which is subject to change and Tax 

Matrix (Pvt) Ltd or its employees assume 

no obligation to update or otherwise 

revise the materials contained in this or 

any of its MTUs. In making their 

considerations, recipients or people with 

access to the MTU are advised to make 

their own independent assessments, and, 

in this regard, to consult Tax Matrix or 

their own professional advisors before 

taking any action. The information and 

opinions contained in this MTU is valid 

as at the date of uploading on the website, 

preparation or compilation, any of its 

contents may be subject to change 

without notice.  

 

The information contained and opinions 

contained in this MTU are for the purpose 

of general information (―the purpose‖) 

and for no other purpose.  The company 

disclaims any responsibility for the use of 

the information contained herein for a 

different purpose or context. 

 

The information contained and opinions 

contained herein must not be copied, 

published, reproduced or distributed in 

whole or in part to others at any time by 

the recipients. Tax Matrix (Pvt) Ltd 

retains all intellectual copyright 

information contained and opinions 

contained in this MTU.  Recipients 

should seek the written 

permission of the company before 

distributing copies of information 

and opinions contained in the 

MTU to third parties. 
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1.3 Tax Matrix news and developments 

 
1.3.1 Subscriptions to MTUs 
 

With effect from 1 August 2016 our MTUs are accessible only to subscribed members. Below are the 

subscriptions options. Kindly refer this to a friend or colleague. 
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1.3.2 Tax Matrix Publications 

We are proud to inform you that we have the following books in stock which you can buy at our 

offices at No 46 Van Praagh Avenue Milton Park Harare. We deliver through DHL and Swift to those 

who are outside Harare upon you paying the delivery charges.   

 

                          
 

 

                          . 

 

 

For orders please contact Roseline on +263 775 911 538 or +263 4 252816 or +263 252850 or you 

can visit our offices. 

 

 

 

 

$ 14 (Exc 

VAT) 

$30 (Excl 

VAT) 

$35 (Excl 

VAT) 

$ 60 (Excl 

VAT) 
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Module Based Calendar  September to December 2016 

 

 

 

 

 

 

 

 

 

Course         

no 

Course Course content Date 

6.  Transfer 

pricing 

This session is a follow up on the previous 

course but focuses on advanced transfer pricing 

principles. We discuss the arm‘s length, 

intragroup services, documentation and the 

penalty regime for non-compliance with the 

arm‘s length among other matters. The course is 

meant to prepare you for next year‘s ZIMRA 

audits on transfer pricing. 

30 September 

7.  Transfer 

pricing 

We further discuss the transfer pricing rules by 

considering this issue from customs valuation 

perspective and also touch on other matters 

linked to transfer pricing such as general anti-

avoidance, thin capitalisation and income 

splitting and associate transactions. 

14 October 

8.  Employ

ment tax 

This course deals with the taxation of 

employees, self-employed and non-executive 

directors. It deals with the taxation of fringe 

benefits. Other employment related matters such 

as immigration issues are also discussed. 

28 October 

9.  Income 

tax 

In preparation for year end, we bring you a 

course on income tax matters. The course 

discusses the general gross income principles 

relating to recoupments, leases, creditors 

concessions among other related matters. 

11 November 

10.  Income 

tax 

This course completes the discussion on income 

tax by discussing the general principles in 

relation to deductions. We cover capital 

allowances, general deductions, prohibited 

deductions, thin capitalisation rules, leases 

among other matters. 

25 November 

     11. Capital 

gains, 

estate 

and trust 

matters 

Tax planning is fundamental to the legacy that 

you can leave for your children or 

grandchildren. To help you with this cause we 

discuss the capital gains, estate and trust 

principles and how these three interact for 

purposes of estate planning 

8 December 

1.3.3 Module Based 

Courses (MBC) 

These are module based courses 

broken down into small parts as 

per set topics. They are 

knowledge accumulation courses 

aimed at capacity enhancement, 

suiting personnel engaged in 

transactional processing, 

advisors, young entrepreneurs, a 

lawyer, a doctor, an independent 

practitioner or self-employed, tax 

consultant, finance or human 

personnel, 

 
Bookings 
Time: 1.30 pm – 4.30 pm (GMT) 

Investment: US$40 per session  

Contact Kudzai Magutsa Zhou.  

Tel: +263 4 252816/50 

M: + 263 4 775 911 383 
 
 

Matrix Academy 
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2. Legislation 

 
2.1. Acts 

 
Nothing to report  

 
2.2. Statutory Instruments 

 

2.2.1. Zimbabwe and China DTA concluded 
 

Background 
 

The Republic of Zimbabwe and China signed a Double Taxation Agreement (DTA) for the first time in 

accordance with s91 of the Income Tax Act (ITA) (Chapter 23:06). The agreement was agreed and 

concluded by representatives of the two governments in Harare on the 1
st
 of December 2015 and 

published through SI 114 of 2016. Supposedly the increase in trading activities between Zimbabwe and 

China has fueled the two nations to come up with this agreement. Furthermore, the trading ties between 

the two countries have deepened; Zimbabwe became the biggest recipient of Chinese investment in 2013. 
 

Entry into force 
The SI 114 of 2016 has no effective date of commencement yet. The effective date will occur after the 

two countries notify each other in writing through diplomatic channel of its readiness to implement the 

new DTA. It is most probably that the application date will be the 1
st
 of January 2017.    

 
Major highlights of the new DTA 

• Withholding tax on dividend fixed at 2.5% on a direct investments (shareholders with at least 25%) 

and 7.5% in all other cases. The lowest of rates compared to existing DTAs.  
• Withholding tax on technical fees (fees on consultative, technical, administrative and managerial 

services) not covered under the DTA, 15% withholding tax applies. By reason of being taxed in the 

country of source, they will be exempted in the country of the person‘s residence (see Article 21).  
• Withholding tax on royalties (payments for intellectual property, including hiring of fixed assets) at 

7.5%, but does not cover payments for the use or right to use industrial, commercial or scientific 

equipment. These later payments shall be taxable in Zimbabwe by applying the provisions of 19
th
 

Schedule of the Income Tax Act (Chapter 23:06) and subject to 15%. By reason of them being taxed 

in Zimbabwe (or China), payments for the use or right to use industrial, commercial or scientific 

equipment shall not be taxed in person‘s country of residence (see Article 21).  
• A 3 year tax holiday for remuneration for teachers, lecturers, and researchers of China residence (or 

vice versa).  

• Independent professional services exercised by a resident of one State in the other State has threshold 

of 183 days to constitute a Permanent Establishment.    
  
An analysis of the new double taxation agreements  

Article 2: Taxes covered by the DTA 

This agreement applies to income taxes imposed on behalf of contracting state. Income tax includes all 

elements of income; such as gains from the alienation of movable or immovable property also taxes on 

capital appreciation. In China the taxes covered includes individual income tax and enterprise income 

tax. In Zimbabwe the taxes covered are income tax, non-resident shareholder‘s tax, non-residents‘ tax on 

fees, on royalties, on interest and capital gains tax 
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Article 3: General definition of terms 

The SI list defines terms which are vital in dealing with this DTA. You may refer to article 3 of the SI for 

definition of any term of your concern. 

 

Article 4: Resident 

A resident of a contracting state is any person liable to pay tax by reason of his or her domicile, 

residence, place of incorporation, place of effective management. A resident does not include any person 

who is liable to tax in that state in respect only of income from sources in that State. In the event that a 

person is a permanent resident of both states and has permanent homes in both states, he or she shall be 

deemed to be a resident of the state with which his/her personal and economic relations are closer. If the 

place of closer relation is not determined, then the law recognizes where he/she has a habitual abode. If 

one has a habitual abode in both states or neither has in both states, the law considers his or her 

nationality. By having nationality in both states, the matter would then be resolved by mutual agreement. 

 

Article 5: Permanent establishment (PE)  

The definition of a PE follows the format of existing DTA. Generally, a PE is a fixed place of business 

operation whether wholly or partly. The place of operation includes place of management, a branch, an 

office, a factory, a workshop, a mine, a gas or oil well, any other place of natural resource extraction. It 

also includes building site, construction, assembly point; installation of a project, these activities have to 

last for more than a year. Permanent establishment also includes the furnishing of services, including 

consultancy services by an enterprise through employees or other personnel engaged by the enterprise for 

such purpose provided such services will continue in Zimbabwe (or vice versa) for a period or periods 

aggregating more than six months within any twelve months period. Permanent establishment does not 

include the use of facilities for storage, display delivery of merchandise or maintenance of such stock 

which belongs to the enterprise. Also do not include maintenance of stock to be processed by another 

enterprise or any maintenance of a fixed place of business for auxiliary purposes. 

 

Article 6: Income from immovable property  

Income derived by a resident of China from immovable property situated in Zimbabwe may be taxed 

only in Zimbabwe. The reverse is true.  

 

Article 7: Business profits 

Profits of an enterprise of contracting state shall be taxable only in that state unless the enterprise carries 

on business in other contracting state through a permanent establishment. In determining the profits of a 

permanent establishment, there shall be allowable as deductions expenses which are incurred for the 

purposes of the business of the permanent establishment. No profits shall be attributed to a permanent 

establishment by reason of the mere purchase by that permanent establishment of goods for the 

enterprise. 

 

Article 8: International traffic  

Profits from operating or renting sea, air, road or rail transport in international traffic shall be taxable 

only in the contracting state in which the place of effective management of the enterprise is situated. This 

provision shall also apply to profits from the participation in pool, a joint business or an international 

operating agency. 

 

Article 9: Associated enterprises 

Where an enterprise of a contracting state participates in management, control or capital of an enterprise 

of the other contracting state, then any profits that may be included in the profits of that enterprise is 

taxed accordingly. Where a contracting state includes profits of an enterprise of that state and taxes 

accordingly, profits on which an enterprise of the other contracting state has been charged to tax in that 

other state and the profits so included are profits which would have accrued to the enterprise of the first 

mentioned state, if the conditions made between the two enterprises had been those which would have 

been made between independent enterprises, then that other state shall make appropriate adjustment to 

the amount of tax charged therein on those profits. 
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Article 10: Dividends   

The article provides for the lowest withholding tax on dividend compared to all signed Zimbabwe tax 

treaties. It provides that a corporate which is a resident of China which controls directly or indirectly at 

least 25% of the Zimbabwean resident company will be taxed on its dividend at the rate of 2.5%. 

Similarly a Zimbabwean resident company with a similar set up in a Chinese resident company will also 

be taxed 2.5% on its dividend.  Individuals and other portfolios investments (investments where control 

is less than 25%) are subject to withholding tax on dividend at 7.5%. These rates put China investments 

in Zimbabwe at comparative advantage against other source of investments. Prior to the Chinese DTA 

the lowest rate was 5% for the UK investments. General rate on other investments stood at 15%.  

 

In order to enjoy the preferential rates as aforesaid, the shareholder must be a beneficial owner of the 

dividends. A person who sets up or has a conduit or intermediary in a Contracting State cannot access the 

treaty benefits. The general rate of withholding tax of 15% is applicable. 

 

The article defines dividend as income from shares or other rights and participation profits. It does not 

include income derived from debt e.g interest on loans, debentures etc. Withholding tax on dividend does 

not apply on income derived by a Permanent Establishment (PE) of a Chinese resident that is situated in 

Zimbabwe or vice versa. A PE‘s income is not subject to dividend tax on reparation of its profits. The 

dividend article follows the standard treaty format, other than the fact that Chinese DTA has a lower 

dividend rate.   

 

Article 11: Interest 

Article 11 provides for 7.5% withholding tax on interest paid from a source within Zimbabwe to a 

Chinese resident, as long as the resident is a beneficial owner of the said interest. The reverse is also true 

for interest accruing or received by a resident of Zimbabwe from China. Note that, the 16
th
 Schedule of 

the Income Tax Act (covering non-resident tax on interest was repealed by Finance Act no 5 of 2009 

with effect from 30 September 2009. The effect is to suspend withholding tax on interest paid to non-

residents. Therefore notwithstanding the fact that Chinese/ ZIM DTA provides for a withholding tax rate 

of 7.5%, withholding tax on non-resident interest paid to Chinese residents is nil.  

 

According to this article interest paid to the Chinese Government, a local authority, central bank, 

financial institution wholly controlled by the Chinese government, or a debt claim indirectly financed by 

Chinese Government, a local authority, central bank, financial institution wholly controlled by the 

Chinese government is not subject to withholding tax in Zimbabwe. The reverse is also true in respect of 

interest paid from China to similar Zimbabwean institutions. 

 

Interest is income paid on debt claims of every kind no matter the security status of the debt or whether it 

carries a right to participate in the debtor‘s profits. It also includes income on government securities, 

bonds, debentures and premiums and prices attached to these said securities. Interest does not include 

penalties or charges for late payment. Meanwhile, under the Zimbabwean law interest does include 

interest disallowed in terms of s16 (1) (q) of the Income Tax Act i.e. interest computed on debt: equity 

the ratio of 3:1. Such amount is treated as dividend and subject to withholding tax at 15%.  Thus, 

notwithstanding the interest paid to a non-resident person by a Zimbabwean payer is exempted as said 

above, this does not apply excessive interest disallowed in terms s16 (1) (q).  Paragraph 7 of this article 

also provides where, because of relationships between the payer and beneficial owner interest has not 

been established at arm‘s length similarly excess interest will be treated as a dividend under the 

Zimbabwean law and would be subject to 15% withholding tax.     

 

Article 12: Royalties 

Royalties arising in a contracting state and paid to a resident of other state may be taxed in the country in 

which they arise. However if the beneficial owner of the royalty is resident of China or Zimbabwe a 

reduced withholding tax rate of 7.5%  is deducted by the country in which the royalty arises. Whereas 

royalties derived by the government of China or a local authority of China is exempt from tax in 

Zimbabwe. The reverse is also true in China in respect of royalties derived by the Zimbabwean 

government or local authority. Meanwhile, if due to special relationship between the payer and the 
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beneficial owner, the royalty is excessive and the excess part would be treated as dividend and subject to 

15% withholding tax in the country in which the royalty arises. The withholding tax of 7.5% compares 

only to that of Germany and Zimbabwean DTA, otherwise the general rates under the DTAs Zimbabwe 

is a signatory to range between 10% and 15%.  

 

Royalty is defined in the article as any payment of any kind for the use or the right of use of intellectual 

property or for information concerning industrial, commercial or scientific experience. Unlike other 

DTAs, the definition of royalty under this DTA does not seem to include as royalty payments for the use 

or right to use industrial, commercial or scientific equipment. The implication is that such payment 

(rental) may not be subject to withholding tax in either country.  

 

Article 13: Capital gains 

Gains derived by a resident of a contracting state from the alienation of immovable property situated in 

another contracting state shall be taxed in that other state. Gains from the alienation of ships, aircraft, 

boats, road or rail transport vehicles operated in international traffic by an enterprise of a contracting 

state shall be taxable only in the contracting state. 

 

Article 14: Income from employment 

This article follows a standard format applicable to all DTAs and the general provisions of employment 

in the country the services were rendered. A resident of China (or vice versa) rendering services in 

Zimbabwe for a period less than 183 days, and whose remuneration is not borne in Zimbabwe by an 

employer or PE of non-resident in Zimbabwe is exempt from tax in Zimbabwe. 

 

Article 15: Directors‘ fees 

Directors‘ fees derived by a resident of a contracting state as a member of the board of directors of a 

company may be taxed in that other state. 

 

Article 16: Artistes and sportspersons 

Income derived by a resident of a contracting state may be taxed in that other state. However, income 

derived by entertainers who are residents of a contracting state from the activities exercised in the other 

contracting state under a planned culture exchange between the governments of both states shall be 

exempted from tax in that other state. 

 

Article 19: Teachers and researchers 

Remuneration for teachers, lecturers, and researchers of Chinese residence (or vice versa) shall not be 

taxed in Zimbabwe (or vice versa) for a period of 3 years from the date of first arrival. This is an 

indication by the Government of Zimbabwe that it wants to promote Chinese methods and culture and 

could result in cross pollination of the labour laws of the two countries. A period of 3 years is also too 

long for a tax holiday period. 

 

 

Article 25: Exchange of information 

Both states shall share information as is foreseeable relevant for carrying out the provisions of the 

agreement. Tax laws of every kind shall be exchanged. 

 

What is the Impact of the decision on your business or practice?  

 The DTA is policy direction that the Government of Zimbabwe wants to attract foreign direct 

investment, inbound transfers of technology or skills of the Chinese origin. The DTA is also in 

response to purported political or other pressure from other countries and confirms the Government‘s 

―looks East policy‖. It is however debatable on whether China‘s investment especially in Africa is a 

genuine investment and to give such concessions, we doubt it is in the best interest of the country, 

considering DTAs are long term policy prescriptions.   
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 The DTA also provides a number of fiscal incentives and it is expected to result in increase in both 

portfolio investment and foreign direct investment particular for Zimbabwe.   

 The DTA does not have an Article on technical fees. The provision of 17
th
 Schedule of the Income 

Tax Act would therefore apply on fees paid to a Chinese resident and the applicable rate is 15%.  By 

reason of Article 21, this income will be exempted from China (or vice versa) by reason of it being 

taxed in Zimbabwe (or vice versa).  

 The DTA will allow the government of Zimbabwe and China to cooperate in the collection of taxes 

as well as fighting of tax avoidance and evasion.  

 Investors may wish to hold on to dividend declaration and other payments until the effective date to 

benefit out of reduced rates.  

 

2.2.2 Suspension of duty on imported power equipment  
 

Background 
 

The Government of Zimbabwe through the Minister of Finance and Economic Development Honourable 

Mr. Chinamasa has suspended duty on power equipment imported by ZESA, ZETDC, ZENT and 

Zimbabwe Power Company. The relief came at a time when the country is experiencing power shortages 

and high power tariffs meanwhile revamping on Kariba mega power projects. This development is 

expected to significantly reduce costs incurred by the power company.  

 
Interpretation of the law 
 
The Minister of Finance and Economic Development by virtue of powers vested in him in terms of 

section 235 of the Customs and Excise Act [Chapter 23:02], has amended Statutory Instrument 257 0f 

2003 by Statutory Instrument 113 of 2016 through the insertion of the following after section 9k 
“9L. Suspension of duty on power equipment, critical spares and transformers components 

imported   by ZESA Enterprises (ZENT), Zimbabwe Electricity Transmission and Distribution 

Company (ZETDC) and Zimbabwe Power Company (ZPC)” 
 
The suspension of duty shall be valid twelve months with effect from the 4

th
 of October 2016. 

 
The product tariff codes for equipment and spare parts to be imported on free of duty are listed the SI 

113 of 2016 (this is long list), which you may need to refer to whenever making the importation. 

Alternatively Tax Matrix (Pvt) limited is available to assist you with identification of tariff code and 

product name. 
 
What is the impact of the decision on your business or practice?  

 

• Suspension of duty reduces cost on power equipment and spares which will be affordable by the 

power company and will ensure reduction in cost and efficiency in power supply to industries since 

power is a major component in production processes.  
• The Minister of Finance and Economic Development should also consider granting similar 

concessions to other power industries such as Thermal, Solar etc.   

 

2.3 Bill Watch 
 

Nothing to report  
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3 Court cases & Appeals 

 
3.1 Court cases 

 

3.1.1 Input tax claimed on an invoice not settled within 12 months    

 
Case Name 

Claremont Library Development Company(Pvt)Ltd vs  SARS (Case No: VAT 

1247) 

Summary  Claremont Library Development Company Pvt Ltd (Claremont) made available its 

land to its parent company Corevest (Pty) Ltd (Corevest) for purposes of 

constructing residential property units. 

 Meanwhile, Corevest issued a tax invoice (VAT inclusive) to Claremont for the 

supply of the development of the residential unit 

 Claremont claimed the input tax and received the refund from SARS which it paid 

over to Corevest and the later used it to settle its output tax to SARS. 

 Claremont then credited Corevest loan account in its books with the remaining 

balance (the value of supply excluding the VAT).  

 Four years after the invoice for the supply of development of residential unit, SARS 

undertook an audit of Claremont whereupon it raised an assessment for the reversal 

of input tax claimed by  Claremont on the basis that the consideration was not paid 

in a period of 12 months as provided for by s22(3) of the VAT. 

 Claremont appealed against the decision on the basis that the invoice was paid by the 

creation of long term liability (Corevest loan account). 

Jurisdiction  Tax Court Cape Town 05 September 2016 

Decision  That the crediting of a loan account constitutes payment of full consideration. 

 That the crediting of Corevest‘s loan account in terms of the funding arrangement 

amounted to payment of ―consideration‖ in relation to the supply of goods and 

services invoiced.  

 That the appeal should succeed since the jurisdictional fact required for the 

application of s22 (3), being non-payment of the consideration within 12 months 

was not satisfied.  

 That it is only reasonable that costs follow the result.  

 

What were the issues? 

 

 Whether, having regard to the provisions of s22(3), the crediting of a loan account constitutes 

payment of full ―consideration‖ within a period of 12 months  

 

What were the facts? 

 

 Corevest is the sole shareholder of Claremont  

 Claremont made land owned by it available to Corevest, upon which Corevest undertook the 

development of residential property units. 

 Corevest issued a tax invoice to Claremont in respect of a taxable supply (supply of the residential 

component), upon which Claremont claimed an input tax deduction which SARS refunded.  
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 Claremont then paid the input tax it received from SARS to Corevest by way of a cash payment, 

which Corevest then remitted to SARS. It then created a loan (long term liability) account of 

Corevest for the remaining balance (the value of supply excluding the VAT).  

 By creating the loan account the two companies deemed the invoice to have been paid.   

 The loan was to be paid as and when the development properties were sold through increasing and 

decreasing the loan accounts between the two companies. 

 Thus, the amount could not be claimed by Corevest as a bad debt for VAT or some other purposes  

 SARS conducted an audit of Claremont four years after the invoice was raised and whereupon 

determined that the consideration in respect of the service was not paid in a period of 12 months after 

the expiry of the tax period in which the input tax was claimed as required by the provisions of s 

22(3) of the Act and wanted Claremont to pay back the input tax it claimed from it.  

 The law provides that where a vendor has claimed an input tax deduction on the basis of a tax 

invoice, but has not made payment of the relevant consideration within a period of twelve months, 

the transaction is effectively reversed, which has the result of counteracting the benefit of the input 

tax previously deducted because the consideration has not been paid.  

 Claremont appealed against the decision on the basis that the invoice was paid by the creation of 

long term liability (Corevest loan account). 

 

What are the competing arguments? 

 

The Taxpayer  

 

 That once the liability was recorded as a long-term liability in its books it was no longer current debt.  

 That commercially speaking payment of the invoice had been made in a practical manner which was 

‗very common‘ for group companies, through crediting of the loan account in circumstances in 

which Corevest funded the entire operation with a loan liability remaining in a different form.  

 That the crediting of Corevest‘s loan account in the context of the funding arrangement between 

these two group companies constituted ―payment made‖ ―in respect of‖ and ―in response to…the 

supply‖ of the ―goods or services‖. 

 That based on the decision of Commissioner, SARS v Scribante Construction (Pty) Ltd 2002 (4) SA 

835 (SCA) at para 8 the crediting of loan for example crediting of dividend to shareholders‘ loan 

accounts with the company constitute a payment by the company to the shareholders. 

 

The Commissioner General  

 That there was no evidence that payment of the invoice had been made and in spite of there being no 

loss to the fiscus, the provisions of s 22(3) were not discretionary.  

 That with no payment made, s 22(3) had not been complied with and warranting an assessment   

 That given the definition of an ―invoice‖ in the Act, i.e. a document notifying of an obligation to 

make payment, the effect of the tax invoice issued was that Claremont was obliged to pay the amount 

invoiced to Corevest.  

 That recording the amount in the loan account of Corevest as a non-current liability did not constitute 

―payment‖ of the full consideration in that it remained a debt in its books, hence s 22(3) applied.  

 That based on the decision in ITC 1768 66 SATC 151 where a party did not intend to discharge an 

obligation to another, nor enrich him or impoverish himself, there is no payment nor did the crediting 

of a loan account achieve such payment  

What was the legislation or judicial precedent used? 

 

Legislation considered  

Value-Added Tax Act 89 of 1991 (‗the Act‘) Section 22(3) which reads as follows: 
‗Where a vendor who is required to account for tax payable on an invoice basis in terms of section 15 – 

(a) has made a deduction of input tax in terms of section 16(3) in respect of a taxable supply of goods 

or services made to him; and 
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(b) has, within a period of 12 months after the enquiry of the tax period within which such deduction 

was made, not paid the full consideration in respect of such supply, 

an amount equal to the tax fraction, as applicable at the time of such deduction, of that portion of the consideration 

which has not been paid shall be deemed to be tax charged in respect of a taxable supply made in the tax period 

following the expiry of the period of 12 months […]‘ 

 

Cases considered 

Burman v Commissioner for Inland Revenue 1991 (1) SA 533 (A) at 545C 

South African Revenue Service v Capstone 556 (Pty) Ltd, 2016 (4) SA 341 (SCA) 

SARS v Scribante Construction (Pty) Ltd2002 (4) SA 835 (SCA)  

Inland Revenue v Guiseppe Brollo Properties (Pty) Ltd, 1994 (2) SA 147 (A) 

ITC 1768, 66 SATC 151 

 

What was the court‘s reasoning and decision? 

 

 That section 1 of the Act provides that – 
‗―consideration‖, in relation to the supply of goods or services to any person, includes any payment made or to 

be made (including any deposit on any returnable container and tax), whether in money or otherwise, or any act 

or forbearance, whether or not voluntary, in respect of, in response to, or for the inducement of, the supply of 

any goods or services, whether by that person or by any other person, but does not include…‘  

 That as stated in Commissioner, South African Revenue Service v Capstone 556 (Pty) Ltd, 2016 (4) 

SA 341 (SCA) that a commercial meaning should be given to statutory concepts.  

 That the commercial transaction in the current matter arose within the context of an agreed funding 

arrangement between the parties and the legitimacy of this agreement could not be doubted. 

 That given this funding arrangement, had the loan account not been created, Corevest would have 

been required to advance funds to Claremont in order for its own invoice to be settled.  

 That creation of the loan account means that Corevest could not sue for a cash payment of the 

invoice, nor claimed the amount in question as a bad debt for VAT or other tax purposes.  

 That neither party expected cash payment in settlement of the debt, but that was to be settled by 

crediting the loan account of Corevest in Claremont‘s books.  

 That the crediting of the loan account did not however extinguish the liability, but replaced current 

liability by a long-term liability.  

 That this distinguished the owing on the invoice but to owing on a loan account.  

 That in Commissioner for Inland Revenue v Guiseppe Brollo Properties (Pty) Ltd 1994 (2) SA 147 

(A) the crediting of a dividend debt to a shareholder‘s loan account ‗did not alter the fact that the 

loan account liability was incurred with the purpose of discharging the dividend debt and it is that 

purpose which continued to be overriding’.  

 That there is no doubt that from the evidence supplied by Claremont the purpose of the loan liability 

was to discharge the invoice debt and the loan was a different ―animal‖ from the invoice debt.  

 That in relation to the supply of goods and services to any person ―consideration‖ includes ―any 

payment made or to be made‖ whether ―in money or otherwise, or any act or forbearance‖.  

 That to the extent that payment amounts to the discharge of an obligation to another, there is no 

reason as to why an obligation under an invoice may not be discharged through the creation of 

another liability such as one under a loan.  

 That the effect is to discharge one obligation through the creation of another.  

 That it is not a requirement of payment that there be an enrichment or impoverishment in the manner 

contemplated by Melunsky J in ITC 1768, although there may exist distinct instances of gain and 

loss in the discharge of one liability and the creation of a different liability on the facts of any matter.   

 That the crediting of Corevest‘s loan account in terms of the funding arrangement amounted to 

payment of ―consideration‖ in relation to the supply of goods and services invoiced.  

 That Corevest was not required to make a cash payment to Claremont in order to enable Claremont 

to settle the invoice with Corevest in cash and had this occurred the conduct would have risked 

accusations of the ‗round-trip financing‘ in s 80D of the Income Tax Act 58 of 1962. .  
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 That the appeal should succeed since the jurisdictional fact required for the application of s22 (3), 

being non-payment of the consideration within 12 months was not satisfied.  

 That it is only reasonable that costs follow the result.  

 

What is the impact of the decision on your business or practice?  

 Input tax on an invoice not settled within 12 month is also clawed back in Zimbabwe in terms of s22 

(4) of the VAT Act (Chapter 23:12). Taxpayers are therefore advised to scrutinize creditors for long 

outstanding creditors and make appropriate adjustment to avoid penalties and interest. Meanwhile, 

where part payment is made only proportion of input tax claimed on the part of the invoice that 

remains outstanding after the said 12 month period is refunded to ZIMRA. 

 This is a significant judgment as it considers the liability to be settled by means other than cash 

settlement e.g substituting a current liability by a long term liability and when settlement occurs 

before the expiry of the aforesaid 12 months period s22(4) is inapplicable. All forms of outlays 

whose effect is the discharge of a debt whether through exchange of money or otherwise constitutes 

a payment of a liability. It does not matter the discharge would not result in enrichment or 

impoverishment on the part of the parties involved. Meanwhile s14(1) of the VAT Act (Chapter 

23:12) defines payment as any ―payment of consideration which reduces or discharges any 

obligation, whether an existing obligation or an obligation which will arise in future, in respect of or 

consequent upon, whether directly or indirectly, the purchase price‖. For example, a debt can be 

extinguished through paying cash, barter, set-off, crediting an account, intercompany debits and 

credits or by other settlement of obligations whatsoever a payment is deemed to have taken place.  

 South Africa amended its Act recently so as to ensure that input tax is not refunded to a revenue 

authority on an invoice outstanding the after said 12 month period for a taxable supply made within a 

group of companies.   

 

3.1.2 No VAT zero rating on “actual services” rendered 
 

Case CSARS v Marshall NO (816/2015) [2016] ZASCA 158 

Summary  The case involved seven trustees of the South African Red Cross Air Mercy 

Service Trust (the Trust), a non-profit organisation  

 The Trust provided aero-medical services within South Africa and whereupon in 

2006 it concluded agreements with Department of Health of the Western Cape 

Provincial Government and other provincial government health departments to 

provide the services for agreed fees.  

 Through an application to SARS for VAT binding private ruling, the Trust sought 

to obtain a zero rating of the fee paid to it by the provincial governments.  

 Its basis of zero rating was that payments from local authority paid to a non- profit 

organisation are VAT zero-rated under s 11(2) (n) of the VAT Act. 

 The Commissioner took a different view stating that the services rendered by the 

Trust to the provincial health departments were ‗actual‘ services rather than 

‗deemed‘ services and hence standard rated. 

 

Jurisdiction  The Supreme Court of Appeal of South Africa, 3 October 2016 

Decision  That the deeming provision is not applicable to aero-medical services rendered by 

the trust for a fee. 

 That the services do not qualify for zero-rating under s 11(2)(n) and to hold 

otherwise would be to do violence to the fundamental architecture of the VAT Act, 

create uncertainty and impact negatively on the fiscus and its ability to assist the 

government in service delivery 

 That appeal is upheld with costs and the order of the Gauteng Division of the High 

Court, Pretoria a quo is set aside and the trust application is dismissed with costs‘. 



 

Page 16 of 33 
 

 

What was the issue?  

 

 Whether the aero-medical services supplied by the trust to provincial health departments are a 

‗deemed supply‘ of services in terms of the provisions of s 8(5) of the VAT Act 

 Whether payments received thereof qualify to be zero rated in terms of s 11(2) (n) of the VAT Act. 

 

What were the facts? 

 

 In 2006 the Trust concluded written agreements with the Department of Health of the Western Cape 

Provincial Government and other provincial government health departments. 

 According to these agreements, the Trust was required to provide a ‗comprehensive aero-medical 

service‘ on behalf of the said institutions for a fee.  

 The service entails providing, amongst other things, specialized intensive care, support and transfer 

of patients to and from hospitals, medical rescue services, air ambulance services and training and 

support to health workers. 

 The Trust sought to obtain a confirmation that its services to the provincial governments were zero 

rating in accordance with s11 (2) (n) by applying for VAT private binding ruling to SARS.  

 SARS took a different view by determining that the services were ‗actual‘ services rather than 

‗deemed‘ services and thus subject to VAT at the standard rate. 

 Unhappy with this ruling, the Trust made an appeal to the Gauteng Division of the High Court, 

Pretoria, which ruled in its favour by stating that the services were deemed ―services‖ under s8 (5) 

and fell to be zero rated in terms of s11 (2) (n). 

 The Commissioner appealed against this decision to the Supreme hence the current court case.  

 

What were the arguments? 

 

The Taxpayer  

 

 That since it was a welfare organisation which rendered services to the provincial health departments 

its services qualified for zero rating under s11 (2) (n) of the VAT Act.  

 That the services it supplied were ‗deemed services‘ under s 8(5) of the VAT Act which qualified to 

be zero rated in terms of s11 (2) (n). 

 That to limit the application of s 8(5) to unrequited or gratuitous payments as contended for by 

SARS militated against the clear wording of s 8(5), particularly the words ‗any payment‘ and more 

specifically the word ‗any‘ as a word of ‗wide and unqualified generality. 

 That s8 (5) was intended to dispel possible confusion as to the end consumers of the services 

rendered by it. 

 That the legislature must have intended that the deeming provision s8 (5) be applicable in respect of 

all payments received by a designated entity from a public authority or municipality. 

 That the submission on behalf of the Commissioner misconstrued the definition of ‗consideration‘ 

and that if the legislature had intended to limit the application of s8 (5) to grants and subsidies it 

would have expressed itself accordingly.  

 That the purpose of s8(5) was to enable public authorities to claim input tax and this could be 

undermined if the argument on behalf of the Commissioner is upheld 

 

The Commissioner General 

 

 That the services rendered by the Trust to the provincial health departments were ‗actual‘ services 

rather than ‗deemed‘ services.  

 That the services fell outside the provisions of s8 (5) of the VAT Act and were standard rated.  
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 That the provisions of s8(5) of the VAT Act providing for the deeming of a supply of services only 

applied to instances where designated entities received payments which were not made in 

consideration for the actual supply of goods and services. 

 That the provisions of s8(5) apply only in respect of unrequited or gratuitous payments made by a 

public authority or municipality to a designated entity 

 

What was the legislation or judicial precedent used? 

 

Legislation considered 

 

Section 8(5) of the VAT Act which provides that: 

 
―For the purposes of this Act a designated entity shall be deemed to supply services to any public authority or 

municipality to the extent of any payment made by the public authority or municipality concerned to or on behalf of 

that designated entity in the course or furtherance of an enterprise carried on by that designated entity‖.  

 

Section 11(2) (n) of the VAT Act provides as follows: 
 

‗(2) Where, but for this section, a supply of services . . . would be charged with tax at the rate referred to in section 

7 (1), such supply of services shall, subject to compliance with subsection (3) of this section, be charged with tax at 

the rate of zero per cent where- 

. . . 

(n) the services comprise the carrying on by a welfare organisation of the activities referred to in the 

definition of 'welfare organisation' in section 1 and to the extent that any payment in respect of those 

services is made in terms of section 8 (5) those services shall be deemed to be supplied by that 

organisation to a public authority or municipality;‘ 

 

Cases considered  

Natal Joint Municipal Pension Fund v Endumeni Municipality [2012] ZASCA 13; 2012 (4) SA 593 

(SCA) 

Chotabhai v Union Government (Minister of Justice) and Registrar of Asiatics 1911 AD 13 

 

What was the court‘s reasoning and decision? 

 

 That Trust‘s view that s8 (5) applied to payments for actual services is flawed and self-destructive.  

 That the services were rendered to the provincial health departments themselves in terms of written 

agreements and that there is no discernible reason for the actual supply of goods to be deemed to be a 

supply of services. 

 That the services are not deemed to be anything other than what they actually are and not zero rated. 

 That s8(5) is the gateway to a zero rating under s 11(2)(n) and s 11(2)(n) and  applies only if the 

services constitute the carrying on of activities of a welfare organisation by a welfare organisation. 

 That the contention by the Trust that the words ‗any payment‘ must be given a literal meaning to the 

exclusion of the remaining words of s 8(5) is untenable.  

 That this position is inconsistent with the established approach to interpretation of documents 

because it ignores the distinction between the actual supply of goods and services catered for by 

s 7(1) (a) and the deemed supply of services as provided for in s 8(5).  

 That in Chotabhai v Union Government, this court said the following at 33 that: 
―The use of the word ―deemed‖ was perhaps not a happy one, because that term may be employed to denote 

merely that the person or things to which it relates are to be considered to be what they really are not, without 

in any way curtailing the operation of a Statute in respect of other persons or things falling within the ordinary 

meaning of the language used. If the word were so employed, the result would be artificially to extend the 

scope of the expression referred to, without attempting to define it‖. 

 That as contended by the Commissioner, the word ‗deemed‘ is primarily appropriate when it is 

intended to imbue a person or thing with features or qualities he or it does not, in reality, have and is  

not appropriate when the person or thing actually has those features. 
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 That the supply of goods and services by the Trust to the provincial health department constituted 

‗performance‘ in terms of the written agreement for a fee and it is only where a payment cannot be 

linked to any performance that it becomes necessary to ‗deem‘ it to be provided in terms of s8(5).  

 That the use of the undefined word ‗payment‘ in s8 (5) is not coincidental and that the legislature 

must have intended to distinguish the ‗payment‘ contemplated in s8 (5) from ‗consideration‘ which is 

defined in s 1, in relation to a supply of goods and services, as including any payment made ‗in 

respect of, or in response to, or for the inducement of, the supply of any goods or services‘.  

 That the legislature must have intended that the ‗payment‘ contemplated in s8 (5) would be an 

unrequited payment such as a grant, subsidy or a donation to a designated entity.  

 That payment received by a vendor such as the Trust even if received from a public authority, for 

actual supply of services is taxable under s7(1)(a) of the VAT Act, it fall outside the scope of s8(5).  

 That the deeming provision is not applicable to aero-medical services rendered by the trust for a fee 

 That they do not qualify also for zero-rating under s11(2)(n) and to hold otherwise would be to do 

violence to the fundamental architecture of the VAT Act, create uncertainty and impact negatively 

on the fiscus and its ability to assist the government in service delivery 

 That the appeal is upheld with costs and the order of the Gauteng Division of the High Court, 

Pretoria a quo is set aside and the application by the trust is dismissed with costs  

 

What is the impact of the decision on your business or practice?  

 The case is of significance also to Zimbabwean operators due to similarities in the VAT law. The 

South African s8 (5) is the equivalent of s7 (5) of the VAT Act (Chapter 23:12) and s11 (2) (n) of the 

South African VAT Act is s10 (2) (n) of the VAT Act (Chapter 23:12).   

 A welfare organisation that carries on commercial transactions mirroring those undertaken by a 

private business for a consideration, is deemed in terms of s 2(1) of the VAT Act (Chapter 23:12) to 

be carrying on a trade and its activities are standard rated no matter the recipient of its services is a 

public authority or a local authority.  

 When a third party becomes involved and the payment is paid by the public authority or local 

authority to the third party on behalf of or to the operator for services rendered by the third party, the 

operator is deemed to make a supply to the public or local authority in terms of s7 (5) of the VAT 

Act (Chapter 23:12). The amount is zero rated under s 10(2)(n) of the VAT Act (Chapter 23:12)only 

if the operator involved is private voluntary organisation (includes an association not for gain) 

 Where the services are deemed services in terms of s7(5) but the payment so received from the 

public or local authority by the operator is not for specific services (payment not linked services 

supplied by a third but merely to assist operator covering its operational costs or capital expenditure) 

the payment is referred to as transfer payment. It is zero rated in terms of s10 (2) (p) of the VAT Act 

(Chapter 23:12) to the recipient of such transfer payment no matter status of the operator.  

 South Africa repealed provision on transfer payment because of the confusion it was causing. 

Vendors had the view that as long as the payment came from a public or local authority, the receipt 

was subject to VAT at the zero rate. This view was contrary to the meaning of a ―transfer payment‖ 

being unrequited financial support to cover the capital and operational expenses of certain businesses 

that make taxable supplies which government regarded as worthy of this support, or which was 

required by government subsidy programmes. It can also be seen that there is also a thin line between 

transfer payment and payments made to third party for specific services.  

 Meanwhile, an association not for gain is exempted on its supply of any donated goods or services or 

any other goods made or manufactured by it if at least 80% of the value of the materials used in 

making or manufacturing such other goods consists of donated goods (s11(b) of the VAT Act 

(Chapter 23:12)). 

 

 

3.2 Appeals 
 

Nothing to report on 
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4 Interpretations & Announcements 
 

4.1 Tax Matrix Analysis of existing and /or new law. 
 

4.1.1 Why VAT withholding tax not yet law  

 
Background 

 

The Minister of Finance and Economic Development, Mr Patrick Chinamasa proposed to introduce 

VAT Withholding Tax which was meant to take effect from 1 October 2016. The system entails the 

declaration of VAT by both the supplier and the appointed VAT withholding agent. Whenever a 

withholding agent pays a registered operator for the supplies to it, the agent will deduct 10% of the 

taxable supply. The tax is inapplicable on VAT zero rated and exempt supplies. The agent will then 

issue a withholding certificate to the supplier indicating the VAT withheld. The certificate entitles the 

registered operator (supplier) to claim back the withheld VAT to avoid double taxation since the same 

tax is declared and paid by the registered operator through a VAT 7 return. In the budget statement the 

Minister stated that he would not issue out a Finance Bill to table this proposal and indicated that he 

has assigned the responsibility for appointing withholding agents and coming up with the regulation 

to ZIMRA (for details on the operation of the system refer to our September 2016 MTU).  

 

Its 30 days from the date VAT withholding tax was supposed to take effect and still no sign that it will 

be implemented. Tax Matrix speculate that the cause for the delay is s 3 of the Finance Act (Chapter 

23:04) as read with s78 of the VAT Act (Chapter 23:12). These two have to be negotiated first 

otherwise we do not foresee the VAT withholding tax until 1 January 2017.  

  

The law and interpretation 

Finance Act (Chapter 23:04) s 3 Regulations 

The section provides that the Minister responsible for finance may make such regulations as he or she 

may consider necessary or expedient for the administration of this Act and the better carrying out of 

its purposes. Such regulations can only amend or replace any rate of tax, duty, levy or other charge 

that is charged or levied in terms of the finance act. It further provides that the rate as so amended or 

replaced shall, be charged, levied and collected with effect from the date specified in such regulations. 

However that date shall not be earlier than the date the regulations are published in the Gazette. 

Meanwhile if any provision contained in regulations is not confirmed by a Bill which passes its 

second reading stage in Parliament on one of the 28 days on which Parliament sits next after the 

coming into operation of the instrument; and becomes law not later than 6 months after the date of 

such second reading the such provision shall become void as from the date specified in the instrument. 

Thus, since the VAT withholding tax is announcing a new rate and not amending or replacing rate or 

levy, it cannot be effected through the regulation (i.e. statutory instrument). A statutory instrument 

can only be made for existing legislation which is being made or replaced. 

 
VAT Act (Chapter 23:12) s 78 Regulations 

Section 78 of the VAT Act provides that ―the Minister is able to make regulations prescribing anything 

which under the VAT Act to be prescribed or which is necessary or convenient to be prescribed for carrying out 

or giving effect to the Act without derogating from the generality of regulations such as the following…..‖ It 

seems also that this section is in agreement with section 3 of the Finance Act that a regulation can 

only be issued for an existing legislation. Also, these regulations can only be made by the Minister 

and cannot be delegated to the Commissioner General or someone else. 

What is the impact of the decision on your business or practice?  

 A statutory instrument cannot amend the principal Act, unless its purpose is to amend the existing 

law. In our view, therefore the Minister cannot introduce the new law through a regulation. He 
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should proceed to issue a Finance Bill which should be turned in Finance Act in order to enact 

this legislation and this has to go through Parliament. This is as good as suspending the legislation 

until 1 January 2017 where upon it will be incorporated into the Finance Bill of that year and this 

will have to be passed into law by the Parliament. 

 

4.1.2 Debt forgiveness is taxable income for debtor  
 

Background 

 

The economic crisis that the country is currently experiencing has resulted in high default rate by 

debtors. Consequently, the issues surrounding cancellation of indebtedness have become particularly 

relevant in this environment and there are tax consequences of such events. Thus, when a creditor stops 

all its collection efforts and declares the debt not collectable, it may claim a relief of bad debts in terms 

of s15 (2) (g) of the Income Tax Act (Chapter 23:06). The deduction is granted only on debts that are due 

to the creditor to the extent to which they are proved to the satisfaction of the Commissioner to be bad, 

provided the amount was included in the creditor‘s taxable income of the current year of assessment or 

any previous year of assessment. This is not the end of story; ZIMRA will still want to collect tax on this 

money and turns to the debtor. Thus, when a creditor dissolves the debtor‘s obligation to repay a debt, 

the amount of that debt becomes income and it is taxed to the person owing the debt.  This is based on 

the rationale that since the debtor was allowed of the amount advance, it realizes an economic benefit 

when the obligation is reduced or repayment is canceled.  

 
The law and interpretation  
 

Under s8 (1) (k) of the Income Tax Act, gross income includes ―the amount or value of any benefit received 

by or accrued to a taxpayer as a result of any concession granted by, or compromise or arrangement made with, a 

creditor whereby a liability which arose from expenditure in respect of which a deduction has been made under 

subsection (2) of section fifteen or the corresponding provisions of any previous law, is reduced or extinguished…‖ 

 

A  concession includes a discount, a refund, rebate, write off or a waiver obtained by the taxpayer from a 

creditor. It may also be represented by an expenditure incurred and deductible to the taxpayer and written 

off by the supplier. The same principle applies to a concession granted for assets ranking for capital 

allowances. Thus, a taxable benefit would include amounts expended on assets that qualify for capital 

allowances (capital redemption in the case of mining operations and including special deduction in the 

case of farmers), but the taxable benefit shall not exceed the total amount of the allowances so granted. A 

debtor who enters into compromise with a creditor resulting in reduction or extinguishing of his liability 

generates gross income in the form of the extinguished liability if such liability was previously 

deductible in the computation of his income tax. When he buys an asset on which he then claims capital 

allowances on, he derives a taxable benefit in the those capital allowances if the loan he used to acquire 

or construct the asset is subsequently written off or forgiven by the creditor. 

 

In Commissioner for Inland Revenue v Datakor Engineering (Proprietary) Limited, 60 SATC 503 it was 

held that a benefit would also arise upon the conversion of interest bearing debt into share capital. The 

court ruled that the meaning of the phrase "any benefit" was of a wide and indeterminate meaning and 

arose out of the fact that the debt to the creditors had been reduced or extinguished and in place thereof 

the company issued redeemable preference shares which resulted in a benefit to the company. The court 

also held that the company was better off in that originally it was liable to pay its trade creditor a fixed 

sum whereas after the issue of the redeemable preference shares it was no longer liable to pay the 

creditors the amounts due upon demand.  

 

Exceptions 

In ITC 1634 (1997) 60 SATC 235 (T) it was held that when amounts are reduced or liabilities are 

extinguished in the course of carrying on business there is a deemed benefit constituting gross income. 
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The provision therefore would not apply when the debtor is a company which is wound up by the court 

because of its inability to pay debts, when a debtor is being adjudged or declared insolvent or assigned 

his property or estate for the benefit of creditors.  Insolvency for this purpose is defined as the excess of 

liabilities over the fair market value (FMV) of assets. 

 

What is the implication to your business practice? 

 

 A strong understanding of the rules surrounding liquidation and insolvency, along with careful tax 

planning is critical for any taxpayers contemplating either liquidation or a debt restructuring with 

their lenders. These transactions may trigger unanticipated income tax consequences to the debtor or 

the creditor and should be carefully analyzed by tax professionals to identify all potential exposure 

that may result.  

 Note that a loan is not gross income to the borrower but what it effects is the gross income in the 

event that the loan is written off. For example, if loan was used to purchase raw material or purchase 

fixed asset and subsequently written off, gross income is the cost of raw material and capital 

allowances in the case of money used to buy fixed asset, which were claimed. 

 Interest—as well as principal—may constitute forgiven debt includible in income. 

 Meanwhile, long outstanding creditors and debt written off have an implication under the VAT Act. 

Section 22(4) of the VAT Act (Chapter 23:12)  provides that input tax on an invoice not settled 

within 12 months of the tax period in which it was claimed should be refunded to ZIMRA. You are 

therefore advised to scrutinize creditors for long outstanding creditors and make appropriate 

adjustment to avoid penalties and interest.  

 

4.1.3 Tax registration laws and reasons for non-compliance  
 

Background 

The country announced a tax amnesty programme through the Finance Act (No2) of 2014 which allowed 

taxpayers who committed tax offences between 1 February 2009 to 30 September 2015 to regularise their 

tax affairs without being charged penalties and interest. The programme has come and gone with little 

success registered in bringing small businesses within the tax system. The poor participation by small 

businesses was due to a number of reasons including the requirement to settle principal tax debt, poor 

education on the benefits of the programme, mistrust etc. The article provides education on registration 

on different tax heads and reasons why the laws do not encourage registration and compliance. 

 

The Law and interpretations 

 

Income tax registration laws  

Section 42 of the Income Tax Act (Chapter 23:06) requires every company registered as such in 

Zimbabwe to lodge with the Commissioner copies of its memorandum and articles of association within 

30 days of the company‘s incorporation or registration no matter the company has not commenced 

business. Foreign companies operating through branches would also need to register the branch with 

ZIMRA upon receiving the branch certificate from the Ministry of Justice.  

 

Section 42(2) of the Income Tax Act (Chapter 23:06) provides for fines and potential prison sentence for 

the directors of the company who fail to comply with the tax registration requirements. In addition, the 

company is also required to appoint a public officer/principal officer (see section 61 of the Act).The 

principal officer is also required to separately register by completing a Rev 1 and must be a signatory to 

the bank account. Fines and penal provisions deter small businesses who are yet to be registered from 

seeking registration as this may result in loss of potential revenue. The problem can be reduced by 

interfacing ZIMRA systems with that of Companies Registration, to ensure once registered by the 

Companies Registrar there is automatic ZIMRA registration. 
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Employer registration laws  

An employer is required to register with Zimra in terms of paragraph 2 of the 13
th
 Schedule to the Act, 

and registration has to be within 14 days of it becoming an employer, that is, of employing any person 

earning at least US$300 per month. A non-resident employer with employees rendering services in 

Zimbabwe is also required to register as an employer with ZIMRA. Such entity should appoint a resident 

representative for purposes of registration and administering employees‘ tax. The said employer should 

notify the Commissioner in writing of such appointment. Where the appointment is not made, the 

Commissioner is empowered to make the appointment. In addition to making the appointment or as 

alternative, he can request in writing the Chief Immigration Officer to cancel the non-resident employer‘s 

work permit or that of its director or employee (see paragraph 2(6) of the 13
th
 Schedule).  

 

If registration is not made on time, ZIMRA will register the employer compulsorily and may backdate 

registration to the date the employer first became liable to register. The effect of backdating the 

registration is that the employer will be required to make good PAYE he was supposed to deduct from 

the supposed date of registration plus penalties up to 100% and 10% interest per annum on such 

outstanding taxes. However, the discretion of backdating registration lies with the Commissioner. 

Actions of this sort against the taxpayer, are usually the cause of  most small businesses not registering 

with the tax Authorities as this appears to be taking themselves to the ―lion‘s den.‖ 

 

VAT registration laws  

VAT registration is in terms of s23 (1) of the VAT Act (Chapter 23:12). Registration is compulsory 

where a person‘s taxable supplies in any period of 12 months exceeds US$60,000 or at the 

commencement of any month there are reasonable grounds for believing that the total value of the 

taxable supplies to be made by that person in the period of 12 months reckoned from the commencement 

of the said month will exceed US$60,000. 

 

There are serious VAT consequences for failing to apply for registration on the date one is required to do 

so. The immediate consequence is that the Commissioner will register the person effective the date the 

person became liable to register for the first time. In other words the Commissioner will back date the 

registration to the effective date the person was required to be register with ZIMRA as an operator and 

seek to collect output tax from that date.  The following VAT consequences may also apply:  

 Penalty of up to 100% on the back dated output tax  

 Interest at the rate of 10% p.a. on the back dated output tax  

 Denial of input tax incurred for absence of valid tax invoices (because without being registered you 

cannot be issued with a valid tax invoice for lack of VAT registration number)   

 ZIMRA could also charge US$30 a day for late submission of returns, up to 181 days per return  

 ZIMRA could also charge US$25 a day for failing to fiscalise per sales point, up to 181 days per 

sales point if your turnover exceeds US$240,000 in any period of 12 months  

 ZIMRA could also charge US$30 a day for late registration as an operator by the person up to 181 

days. After 181 days there is prosecution or fine of $400, or to both such prosecution and fine. 

 

Note that where the sales were made without charging VAT when required to do, they shall be deemed to 

include tax in accordance with s69 of the VAT Act (chapter 23:12) which provides as follows:  

 

―69 Prices deemed to include tax. 

 Any price charged by any registered operator in respect of any taxable supply of goods or services shall for the 

purposes of this Act be deemed to include any tax payable in terms of paragraph (a) of subsection (1) of section six 

in respect of such supply, whether or not the registered operator has included tax in such price.‖ 

 

What is the implication on your business or practice? 
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 ZIMRA should undertake tax education especially of SMEs. When taxpayers are fully aware of their 

obligations and consequences of non-compliance beforehand, they are able to plan better and also 

communicate with Authorities when faced with problems. A well informed taxpayer equals a 

compliant taxpayer.  

 There would be a justification to create a total exemption of back taxes for ‗survivalist small 

businesses‖. This approach will encourage those previously registered to consider registering and 

creating annuity income for the government. This is because the non-registration of survivalist 

businesses leads to an accumulation of a tax liability which discourages registration at a later date. 

The exemption immediately creates an incentive for dishonest taxpayers to keep business income 

below the threshold.(iii) Remaining unregistered could have severe consequences for such businesses 

in the event of a roll-out of employment tax incentives and the national health insurance plan. There 

remain an unknown number of businesses which exceed the tax and VAT registration thresholds that 

continue to be unregistered despite all SARS‘s initiatives.  

 On the contrary, ZIMRA, working with banks, deeds office, CVR may well be able to enforce the 

law through taxpayer selection and risk profiling. 

 

4.1.4 Acquisition of a motor vehicle from an employer  
 

Background 

 

A taxable benefit would arise in the hands of an employee who gets an advantage from an employer. The 

legislation has long realised this and consider all amounts and/or notional savings which are granted or 

realised in an employment relation or arising as result of services rendered to be subject to employees‘ 

tax. In the case of acquisition of a motor vehicle by an employee from an employer the advantage 

emanates from the discounted price of the motor vehicle compared to the prevailing market price. It does 

not matter the acquisition occurs during or upon termination of employment. The same rules apply even 

if the acquisition is made by an employee from his/her employer‘s associate (―associated employer‖). An 

associated employer means any other company that is managed by or under the same control as the 

employer (sister companies) or any company managed by or under the control of such employer or any 

partnership of which such employer is a member. The detailed rules are as explained below:  

 

The law and interpretation  

 

Section 8(1)(f) of the Income Tax Act (Chapter 23:06) brings into gross income  an amount equal to the 

value of an advantage or benefit in respect of employment, service, office or other gainful occupation or 

in connection with the taking up or termination of employment, service, office or other gainful 

occupation. An advantage or benefit means any board, the occupation of quarters or a residence, the use of 

furniture or a motor-vehicle, the use or enjoyment of any property whatsoever, corporeal or incorporeal, and 

an allowance granted by or on behalf of an employer to an employee, his spouse or child. Whereas the 

benefit applicable on acquisition of a motor vehicle is as follows: 

 

Acquisitions made after 1 January 2009 

Section 8(1) (f) (x) of the Income Tax Act (Chapter 23:06) that gross income to an employee upon 

acquisition of motor vehicle be computed as follows: 
― in the case of a sale or disposal of a motor vehicle to an employee, whether during or on termination of the 

employee‘s employment, in respect of the year of assessment beginning on the 1st January, 2009, and any 

subsequent year of assessment, the deemed benefit shall be determined in accordance with the following formula: 

 

A – B 

Where 

 

A    represents the market value of the motor vehicle: 

 

B    represents the cost at which the employee acquired the motor vehicle‖ 
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The market value of motor vehicle as required for purposes of the above formula must be from obtained 

from a member of such institution or association of motor dealers or valuers as prescribed by the 

Commissioner by notice in the Gazette. These are motor dealers which the Commissioner approves of.  

 

Acquisitions made prior to 1 January 2009 

Where the vehicle was acquired by the employer before 1 January 2009 and sold to an employee on or 

after that date the same formula as above should be applied in computing the taxable benefit to the 

employee with the only change being on the interpretation of the term ―cost‖. Section 8(1) (f) (x) of the 

Income Tax Act (Chapter) further provides as follows:  
 

―Provided that if the motor vehicle was acquired before the 1
st
 January, 2009, the cost of the vehicle shall be the 

value of the vehicle shown in the final balances of the employer determined and carried forward in terms of 

*section 3(3) and (4) of the Finance Act, 2009 (as substituted by the Finance Act (No. 2) Act 5 of 2009)‖. 

 

The term ―cost‖ shall be the United States dollar equivalent i.e. the United States dollar equivalent of 

converted Zimbabwean dollar as at 31 December 2008. This is the professional valuation of the vehicle 

in United States dollar as at 31 December 2008.  
 

Exemption  

The acquisition of the motor vehicle from an employer or an associate of the an employee who is 55 

years old or above the ae of 55 years is exempt in accordance with s8(1) (f) (x) of the Income Tax Act 

(Chapter 23:06) which reads as follows:  
 

―No advantage or benefit in terms of this proviso shall be deemed to have accrued to an employee who, on the date 

of the sale or disposal is of or over the age of 55‖. 

 

 

What is the implication on your business or practice? 

 Three quotations of the market value are often required by ZIMRA and highest bid used in 

computing the benefit to the employee. The Commissioner should instead prescribe by notice in the 

Gazette the motor dealers from which valuation should be obtained as required by s 8(1) (f) (x) of the 

Income Tax Act. As long as the employer uses the market value obtained from any of these motor 

dealers this is sufficient for purposes of computing the benefit to the employee. However valuation 

made by directors is not acceptable to ZIMRA 

 Employers should file and retain the quotations so obtained for at least six years. This is because 

ZIMRA is empowered in terms of the law to revise assessments provided this is within 6 years from 

the end of the year of assessment, unless it can be shown that fraud or misrepresentation was 

involved.  

 There are various interpretations regarding the term ‗cost‘, that is, whether it relates to factor A or B 

of the formula. The lateral meaning appear to favour the term ―cost‖ being made in reference to 

factor ―B‖.  If the term ―cost‖ can be attributed to factor ―B‖ it then means there is no benefit to an 

employee who acquires a vehicle which his/her employer acquired prior to 1 January 2009 since this 

result in a negative benefit. The poor drafting needs correction.  

 

4.1.5 The start and end date for charging interest on late paid tax 
 

Background 

 

Interest is only charged in instances where it is prescribed by the law (Air Zimbabwe Corporation & 10 

others v ZIMRA 03-HH-096). In the absence of the prescription, the Commissioner has no powers to levy 

interest on late payment of tax. The following is the extract of the judgment in Air Zimbabwe 

Corporation & 10 others v ZIMRA, reinforcing this point: 
―(1)…… 

dps://ZCJ@03-HH-096/
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 (2) Tax legislation in this country has since 1918 proceeded on the assumption that mora interest at common law 

was not payable by either the taxpayer or the Commissioner of Taxes. From that time the question of interest has 

been dealt with exclusively in terms of the tax legislation. The fact that interest is specifically provided for indicates 

that it is not otherwise due.  

(3) A taxpayer who defaults in paying any tax due is subjected either to a penalty or to the payment of interest but 

not both except in the instances specifically provided for in the Act.‖ 

 

As result of this judgment the Parliament made sweeping provisions through Finance Act no.10 of 2003 

from the 30
th
 December, 2003 by inserting proviso (2) under s71 of the Income Tax Act. The amendment 

resulted in interest being levied in all instances of late payment of tax to ZIMRA. The Acts do not 

however seem to agree that on the first day interest should be charged whenever there is late payment of 

tax.   

 

The law and interpretation  

 

Start date and end date for income tax 

Section 71(2) and (3) of the Income Tax Act (Chapter 23:12) provides for charging of interest on delayed 

tax (quarterly payments, employees‘ tax and various withholding taxes). The interest is calculated at a 

rate of 10%. According to s71(3), the interest is computed starting the next day following the date tax 

was due to be paid to ZIMRA and  ending on the date the tax is paid in full. Section  s71 (2) however 

contradicts and provides the start date for computing the interest as the date the tax was due until the day 

the outstanding tax is eventually remitted to ZIMRA.  

 

Interest on late payment of employees’ tax 

Section 73 of the Act provides the manner in which employees tax is payable in accordance with the 

provisions of the Thirteenth Schedule and fix the start date for payment of interest as the next day 

following the last day of the period the tax was due and ending on the day such amount is paid in full. 

Meanwhile, employees‘ tax is due by the 10
th
 of the month following the month of deduction. For 

example if employees‘ tax for the month of September 2016 is not remitted to ZIMRA by the 10
th
 of 

October 2016, interest is charged with effect from the 11
th
 of October 2016 until the day it is eventually 

paid to ZIMRA.   

 

Start date and end date for VAT  

VAT interest is charged under s39 of the VAT Act (Chapter 23:12). It provides that where tax is not paid 

within the specified period (on or before the 25
th
 day of the month following end of tax period) penalty 

and interest become chargeable. The interest starts to run on the first day of the month following the 

month in which the VAT was due. For example if VAT was due to be paid on the 25
th
 of September 

2016, interest will accrue from the 1
st
 of October 2016 if the debt remain due outstanding on that date.  

 

Start date and end date for capital gains tax 

Interest on late capital gains tax is charged under s26 and the effective date is the date which tax was due 

to be paid and ending on the date the tax is paid in full. Capital gains tax is paid to ZIMRA within 30 

days of sale agreement in the case of suspensive sales (hire purchase sale) or credit sale. In other cases it 

must be paid to ZIMRA within 30 days of transfer of ownership (title) in the specified asset. Capital 

gains tax which is not paid on time is subject to interest of 10% p.a 

 

What is the implication on your business or practice? 

 A correction of the contradiction in legislation outlined in section 71, with regard to the effective 

date of charging interest when there is late payment of tax is required.    

 You are advised to carefully scrutinize your ZIMRA account statements for incorrect computation of 

interest by ZIMRA; especially the VAT account.    
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 Generally, a taxpayer is given the opportunity to justify that there was no intention to avoid or 

postpone liability for the payment of the tax to enable the Commissioner to exercise his discretion to 

remit in whole or in part any penalty or interest payable.  

 Meanwhile, although it is a common law position that interest is levied up to a maximum of capital 

borrowed (principal debt),- the in duplum rule, this position does not apply to tax debts (Bindura 

Nickel Corporation Ltd v The Zimbabwe Revenue Authority HH 30-08). Meaning the Commissioner 

can collect interest which is in excess of the principal debt.   

 

4.1.6 Capital gains tax on disposal to your spouse  
 

Background  

 

Capital gains tax arises from gains realized from the sale or deemed disposal of a specified asset as 

defined in terms of section 2 of the Capital Gains Tax Act (―CGTA‖) (Chapter 23:01) from a source 

within Zimbabwe. Section 2 of the CGTA defines a specified asset as immovable property or any 

marketable security. Disposals of movable property and intangible property (goodwill and other 

intellectual property) are therefore outside CGTA scope.  A marketable security covers any bond capable 

of being sold in a share market or exchange, any debenture, share or stock or right possessed by reason of 

a person‘s participation in any unit trust, whether or not capable of being sold in a share market or 

exchange. On the other hand, an immovable property includes land, dams, roads, all buildings (of any 

kind including homes) or structures with foundations in the soil.   

 

Disposal covers actual and deemed disposals. Section 8(2) of the CGTA defines deemed disposals as 

including gratuitous disposals (disposals for a consideration not measurable in money and disposals 

between connected persons other than at an arm's length price), expropriation of asset, sale of asset by 

way of a court order (e.g sale instigated by the court for purposes of paying off debts), redemption or 

maturity of asset, deed of sale and cessions. Donations whether to family members, trusts or third parties 

are therefore subject to capital gains tax.  However transfers to your spouse probably stands out as the 

only disposal that may escape capital gains tax provided an election is made.  

 

The Law and interpretation  

 

Section 16(2)  of the Capital Gains Tax act (Chapter 23:01) provides that where the ownership of any 

specified asset is transferred from a person to his or her spouse; or a person transfers the ownership of a 

specified asset which is his principal private residence to his former spouse in compliance with an order 

of a court providing for the maintenance of the former spouse or dividing, apportioning or distributing 

the assets of the former spouses on or after the dissolution of their marriage Capital Gains Tax can be 

avoided. The parties are allowed to make an election to transfer the property at the cost base (i.e. the 

aggregate of acquisition or construction cost, cost of improvement, inflation allowance and the selling 

cost of the property) , notwithstanding the terms of any agreement of sale. Capital gains tax would 

however arise in the event that the transferee spouse subsequently disposes off the property to a third 

party. The capital gain or assessed capital loss in his/her hands shall be calculated as if the asset had at all 

times remained in the ownership of the transferor spouse. 

 

This rollover ensures the transferor spouse disregards a capital gain or capital loss that would otherwise 

arise. In effect, the one who receives the asset (the transferee spouse) will make the capital gain or capital 

loss when they subsequently dispose of the asset. If you are the transferee spouse, the cost base of the 

asset is transferred to you.  The election has to be made not later than the date on which the person 

making the election submits a return for the assessment of his capital gain.  

 

A spouse excludes a separated person under a judicial order or written agreement of separation or who is 

living apart from his/her wife or husband and unmaintained spouse or a wife in a polygamous marriage 

(other than the first wife). In a related case, the definition of living apart was construed to be a separation 

https://www.ato.gov.au/General/Capital-gains-tax/In-detail/Calculating-a-capital-gain-or-loss/What-is-the-cost-base-/


 

Page 27 of 33 
 

by reason of some matrimonial discord and does not cover the case of separate living for temporary 

reasons of an economic nature (ITC 1189 (1973) 35 SATC 155 (R) at 157). Therefore spouses other than 

first wife are not entitled to the transfer relief provided for under s16 (2); disposals to them are subject to 

Capital Gains Tax. Meanwhile, former spouses enjoy relief only on PPR, on other transfers to them 

capital gains tax is payable.  

 

A Principal Private Residence (―PPR‖) is defined by s21 of the CGTA in three parts as follows: 

 

a) Any dwelling proved to the satisfaction of the Commissioner that: 

         

 It has been a person‘s sole or main residence during the period it was owned by him 

 It has been a person‘s sole or main residence for at least 4 years before the date it is sold or for 

such other shorter period as the Commissioner considers reasonable. 

 It has been a person‘s sole or main residence despite him being prevented from residing in it due 

to employment or such other circumstances as the Commissioner considers reasonable. 

 

b) Any land, whether or not it is a piece of land registered as a separate entity in a Deeds Registry, 

which is owned by the individual concerned, surrounds or is adjacent to the dwelling in  and is used 

by the individual primarily for private or domestic purposes in association with the dwelling, but 

does not exceed 2 hectares or such larger area as the Commissioner having regard to the size and 

character of the dwelling, is satisfied for the reasonable enjoyment of the dwelling as a PPR: 

 

c) Any garage, storeroom or other building or structure which is owned by the individual concerned and 

forms part of or is attached to or otherwise associated with the dwelling in (a), and which is used by 

the individual concerned primarily for private or domestic purposes in association with the dwelling.  

 

What is the implication to your business practice? 

 

 Spouses are taxed separately and where they jointly own the asset, any gain accruing from the sale is 

apportioned between them in the ratio of their respective interests in that asset at the time of disposal.  

 Spouses who jointly own principal private residence could also take advantage of provisions of s16 

(2) and s10(l) of the CGTA (Chapter 23:01), regarding disposal of the asset to a third party if one of 

the spouses is 55 years old or above and the other one is not. Whereas, s16(2) allows transfer 

between them to be made free of capital gains tax upon election, s10(l) on the other provides for 

exemption from capital gains tax of a PPR disposed by a person who is at least 55 years old. The 

spouse who is below the age of 55 years old should elect the provisions of s16(2) on his share by 

transferring to his/her spouse and then the spouse who is at least 55 years old effect the sale to third 

party. The same strategy could be applied by a spouse who is below 55 years old with 100% 

ownership in PPR. He/she must transfer to his/her spouse who is 55 years old and allow the sale to a 

third party to be effected by that spouse.    
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4.2 Announcements 

 

4.2.1 RBZ  directive to bankers to obtain ITF263s from their corporate clients  

 
Background 
 

Operating a business in Zimbabwe without a tax clearance (ITF263) is nightmare. Meanwhile, the RBZ 

has also added its voice on the matter. In what appears to be raft measures aimed at stamping out tax 

evasion and money laundering, the bank has instructed all bankers to keep a file of tax clearances of their 

corporate clients. This follows results of a money laundering and terrorist financing National Risk 

Assessment (NRA) conducted by it between June 2014 and July 2015, which indicated that one of the 

main offences of money laundering was tax evasion. To counter this, the central bank has directed the 

banks to conduct Customer Due Diligence, part of which is to collect and retain valid tax clearance 

certificates from all their new and existing corporate clients. The directive is shown below.  

 

The Law and interpretation  

 

Section 80 of the Income Tax Act (Chapter 23:06) requires every registered taxpayer (employer, VAT 

registered operator, a depository etc), the State or Statutory Corporations to deduct 10% on every 

payment made under a contract which is not supported by a valid tax clearance. A contract means a 

contract in terms of which the State or a statutory body, quasi-Governmental institution or registered 

taxpayer is obliged to pay 1 or more persons an amount or amounts totaling an aggregate amount of 

US$1 000 or more over the year of assessment. 

 

Certain payments are exempted from withholding tax as follows: 

 Payments made under an agreement for the settlement of a delictual claim against the State or a 

Statutory Corporation, including payments to ZIMRA for taxes.  

 Payments made under an employment contractor ( salaries and wages) 

 A sale effected in any shop in the ordinary course of the business of such shop, or any other 

consumer contract for the sale or supply of goods or services. This is contract where the buyer is not 

in business but the seller is in business e.g purchases by end –users in shops. A tax clearance is 

however required on sale, let or hire of an immovable property.  

 Payments made to farmers on supply of their produces, but on payments for farm produce made to 

persons who buy for resale e.g traders, retailers or wholesalers or commodity brokers. 

 

The deducted withholding tax should be remitted to ZIMRA on or before the 10
th
 of the month following 

the month in which the withholding tax was deducted. A penalty of up to 100% of tax due and interest at 

10% p.a. applies on late paid withholding tax. A return (REV5) must also be filed whenever withholding 

tax is deducted and this should be filed on the same day the payment is made. A late submitted return 

carries S$30 civil penalty per day up to 181 days. After you deduct the withholding tax you have to issue 

withholding tax certificate. The minimum information on the withholding tax certificate includes name 

of the payee, the gross payment, the tax deducted  

 

What is the implication to your business practice? 

 

 There are moral expectations from the Reserve Bank of Zimbabwe for Banking Institutions to 

operate with clients that have valid tax clearance in an attempt to combat tax evasion, money 

laundering and terrorist financing. Banking Institutions will now have risks of penalties for 

transacting with clients that do not have valid tax clearances if ever they are audited and 

noncompliance was identified. This makes the system self-regulatory because the banks will be 

under pressure to comply with RBZ directives. This may result some banks refusing to open 

accounts of corporates clients not in possession of tax clearances and closing accounts of non-

complying corporates clients.  
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 A tax clearance is among the things that are required to qualify for government work. Withholding 

tax of 10% is deducted on payments from your customers for failing to avail a tax clearance. A tax 

clearance is also among some of the things required by the Ministry of Trade and Commerce when 

applying for an import license. Business opportunities are therefore missed and resources wasted 

when you do not hold a valid tax clearance.   

 The tendency of establishing new companies to obtain tax clearances would soon come to pass as 

ZIMRA and Ministry of Finance and Economic Development are busy automating their systems with 

the aim of interfacing all government systems with that of ZIMRA.   

 A tax clearance is generated automatically by the ZIMRA system as long as the taxpayer‘s tax affairs 

are in good order i.e. when your tax payments and returns are up to date.  

.  
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4.2.2 SMEs to comply or ship out  
 

Background 

  

The Herald of the 21
st
 October 2016 reported a story, ―Zimra to enforce more revenue collection 

strategies.‖ It reported that the Zimbabwe Revenue Authority has added nearly 4 000 tax players to the 

revenue collection system through automation. This measure calls for SMEs who are not registered and 

those who are not tax compliant to do so immediately so as to reduce consequences of not doing so.  

 

In addition, the Zimra chairperson, Mrs. Willia Bonyongwe said, ―One of the methods (to deal with tax 

threats) is to increase compliance and we do that by increasing efficiency, enforcements and this is done 

through automation.‖ The chairperson added that corruption is a cause for concern as it is threatening the 

entire economy and this is despite the fact there is still some economic activity particularly with the 

boom in the informal sector. ―There is a shift in the economy, which makes it difficult to see what is 

happening and what to collect. People are running businesses in their homes and making money,‖ she 

said. 

 

To tackle threats to revenue collections, Zimra said it is intensifying anti-corruption campaigns, tax 

education to simplify processes as well as enforce fiscalisation beginning January next year. In the six 

months to June 2016, Zimra missed revenue collection target by 6 percent, while collections for the 

period were 9 percent lower than same period last year. The revenue authority achieved $1,65 billion 

against a target of $1,75 billion on economic challenges. However, revenue collections for the quarter to 

September were $919 million, ahead of the target of $917 million. 

 

The law and interpretation 

 

The law requires business operators to register and comply with the necessary tax heads as per their type 

of business. SMEs with employees earning at least $300 per month are required to register for PAYE 

within 14 days of employing such persons.  To pay business tax registration is required within 30days. 

VAT registration is dependent on sales and only SMEs with sales which exceed US$60 000 per annum 

must register for VAT. After registering, SMEs should comply with the tax law which include  

 Remit PAYE to ZIMRA by the 10
th
 of the month following the month of salary 

 Submit ITF 16 (PAYE annual return) by 30
th
 January of the following year  

 Remit VAT  to ZIMRA  by the 25
th
 of the month  that follows the end of the tax period 

 VAT return (VAT 7) to ZIMRA  by the 25
th
 of the month  that follows the end of the tax period  

 QPDs, provisional tax on profits on the following dates 

25 March- 10% 

25 June- 25% 

September- 30% 

20 December -35% 

 ITF 12 this an income tax return remitted by 30
th
 April of the following year. 

Late payment of tax has 100% penalty implication (other than on QPDs) and 10% interest per annum. 

Late returns (ITF 16, VAT7 and ITF 12) attract $30 penalty fee per day up to a maximum of 181 days. In 

addition, information included in the return must be accurate and where the liabilities are not correctly 

computed ZIMRA will charge additional tax. 

What are the implications? 

 In view of the current ZIMRA drive, SMEs and other no-compliant businesses need to devise plans, 

both short term and long term so as to mitigate their tax compliance matters in order to minimize tax 

exposure that might arise as result of non-compliance. 
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 It is essential also to maintain records that support your plan. With the fiscalisation program which is 

to commence beginning of next year, where sales are automated from point of sale to the ZIMRA 

server. Therefore, we strongly advise non-compliant SMEs to start being compliant.  

 When, for example, a non-registered or non-compliant SME gets orders to supply to one of the big 

companies or mines and when ZIMRA automates or connects with those companies the SME‘s name 

will be flashed out for lack of tax clearance resulting loss of business opportunity. 

 The latter measure is also a drive towards fighting corruption in the system as corruption and 

informality of the economy have also added to the threats to tax base sustainability. 

 Tax clearance is now obtainable electronically and unless the company has all its affairs in order, can 

they be able to obtain their tax clearance, leaving non-compliant taxpayers with no alternative but to 

comply. 

 Moreover, for SMEs to obtain loans from banks, they are required to be in possession of a tax 

clearance (ITF 263), meaning that one cannot get a loan if their tax matters are not up-to-date. 

 The Revenue Authority will enforce more revenue collection strategies from January next year and 

will also intensify anti-corruption campaigns and tax education to simplify processes. 

 As Tax Matrix we assure our clients of the best services, from tax advice to filing of returns and 

representations. We take pride in the services we offer to those who wish to regularize their affairs as 

well as communicating information that helps taxpayers in maintaining a compliant status and how 

to minimize tax liability through tax planning. 

 

4.2.3 Bond notes communique 

 
Background 

The much talked about bond notes appear to be finally arriving. The Herald of 01 November 2016 

reported that the President has  gazetted  a Statutory Instrument 133 of 2016, Presidential Powers (an 

amendment of the Reserve Bank Act), which provides a legal framework for the introduction of bond 

notes as acceptable legal tender in Zimbabwe. The SI empowers the Reserve Bank of Zimbabwe to issue 

out bond notes using preferred material, form and design. It further reported s44B of the amendment 

states that, ―The Minister may by notice in Statutory Instrument, prescribe that attender of payment of 

bond notes and coins issued by the Reserve Bank that are exchangeable at par value with any specified 

currency other than the Zimbabwean currency prescribed as legal tender for the purposes of Section 44A, 

shall be legal tender in all transactions in Zimbabwe to the same extent as that prescribed currency.‖ The 

Minister of Finance Minister Chinamasa is also reported as saying ―If one owes you money in US 

dollars, you must accept payment in bond notes. You cannot refuse. One would have discharged his/her 

obligation to you.‖ He reiterated that creditors are compelled to accept payment in bond notes. Below is 

the Press Statement released   by the Minister on the 31
st
 of October pertaining to the bond notes, which 

demonstrate that the bond notes are on the way.   
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