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1. Introduction 
 

1.1 The Highlights 
 

We are honored to present our January 2019 Monthly Tax Update (MTU) which is designed to keep 

businesses and individuals informed of the latest tax issues and bring value to both. Through our MTUs, 

we analyze tax developments to ensure that our valued clients are kept in tune with changes in the tax 

world. It is our sincere hope that MTUs will keep our clients updated with information that includes 

changes in tax and other related laws, court decisions, announcements and interpretations that bring 

relevance to the business environment.  

Tax Conference Victoria Falls 2019 (22nd -25th May 2019)Matrix Tax School will host The Third Edition 

of the annual Tax Conference Victoria Falls 2019 in Zimbabwe from the 22nd to the 25th of May 2019. 

The Conference which has the regional orientation, assembles technical experts locally and globally to 

share anticipation of market outlook, insights into technical matters, and experience from practical cases. 

Transparency, complexity, exchange of information, increasing tax disputes and tax turbulence are some 

of the keywords to describe the new tax era experienced by today's taxpayers. We will take a close look at 

the recent trends and developments and have an open conversation about the implications and future 

direction across the region.  

Tax Developments 2019 Seminars 

The Finance (No.3) Act, 2018 contains key policy changes with an overall impact on the Zimbabwean tax 

landscape for both businesses and individuals. Matrix Tax School and its partners host two seminars, one 

at Holiday Inn Harare on the 13th of February and another at Holiday Inn Bulawayo on the 19th of 

February 2019 to unpack these changes. 

Government backdates tax relief for a Chinese company  

Whilst tax incentives are important in attracting investments of economic significance to the country, such 

incentives should be discussed and agreed upfront, but when done mid-way through or after the project is 

concluded they may cease to be genuine incentives but meant to condone a non-compliant behavior of the 

operator. This tells a story of a Chinese company which built Victoria Falls International Airport and was 

recently given VAT refunds on purchases and income tax exemption back dated to April 2012.  

Fuel Rebate the contentious matters 

The government has decided to provide relief through refund of excise duty on fuel consumed by registered 

businesses in the manufacturing, mining, agriculture and transport industries. This rebate is premised on 

the basis that, it shall only be applicable to those traders: whose prices of goods and services should not 

have increased relative to the latest change in the price of fuel; who are registered and compliant for tax 

purposes; who are members of recognized business associations; and who are able to provide evidence of 

the productive use of the fuel. Industry seems to worry more about the refund mechanism. 

No fly without licensing, can drone operators then be tax registered?  

Zimbabwe has enacted a law compelling drone operators to register with Civil Aviation of Zimbabwe. The 

registration gives the operators, who may be non-resident, the right to do business in Zimbabwe. Will 

drones then constitute a Permanent Establishment of a non-resident company in Zimbabwe? 

When does the Finance Bill (No 3) of 2018 become law? 

The Finance Bill (No 3) of 2018 passed second reading by the House of Assembly on the 20th of December 

2018 before Parliament went into recess and is expected to resume on the 29th of January 2019. It will 

become law once passed by the National Assembly, the Senate, and   then signed by the President, and 

published in the Gazette. If the Senate takes longer to debate, we do not foresee the Bill passed into law 

until March 2019. The complication however is that most of its clauses have an effective date of 1 January 

2019 and this has the effect of backdating the legislation to this date, putting taxpayers at loggerheads with 

the tax authority. 

 

 

A claim for an Interim Relief on a Final Order dismissed with costs. 

At the end of it all, the taxpayer realised an urgent Chamber application for interim relief is not an automatic 

right. The High Court is imbued with discretion by r 240 of its rules, to amend the relief sought in an urgent 



 

 

application where the interim relief sought is similar to or has the same effect as the final relief sought. 

This discretion may however only be properly exercised in circumstances where a matter is found to meet 

the requirements of urgency, otherwise a court would be justified in finding that such a matter where 

similar relief is sought is not urgent, and to remove the matter from the urgent chamber roll. Furthermore, 

an interdict cannot be granted against past invasions of a right, and that, there can be no interdict against 

lawful conduct.  

Income tax relief upon transfer of assets within a group  

Whilst the tax law relating to income tax observes separate legal status of persons, it grants certain tax 

reliefs to taxpayers who are part of a group of companies under certain circumstances. One such relief is 

income tax relief on recoupment where tax depreciable asset is transferred from one company to another 

under a scheme of reconstruction, merger, takeover or some other business combination, subject to 

fulfilling certain conditions.  

Additional tax in the event of default or omission 

Skipping paying tax is often faced by punitive measures and one such measure is additional tax of up to 

100% of tax due in the event of tax default or omission. Another striking feature is that the additional tax 

can go up to 200% of tax due for repeated offences. Nevertheless, the scale of additional tax to be imposed 

on a taxpayer is mainly based on the nature of omission or understatement of income; fictitious claiming 

or overstatement of deductions; the degree of cooperation received from taxpayer; the level or category of 

disclosure made and the nature thereof, as well as the length of the offence period.  

Government proposes changes to mining royalty regime  

The government has amended the law relating to mining royalty regime namely fixing the price to use for 

purposes of calculating tax benefit arising from incremental gold production and further imposing penalties 

for failing to remit the royalties to ZIMRA as required by the law. Whilst the latter is effective from 1 

January 2019, the former proposal takes effect from the year of assessment ending on the 31st of December, 

2014, and applies to every subsequent year of assessment.   

Insurers or estate agents to deduct tax on property or insurance commission  

Insurers and estate agents are required in terms of the law to deduct 20% withholding tax on commission 

they pay brokers and agents. But the practical consideration will tell you this is not easily achievable 

because the agent often receives the price of sale on behalf of the principal and only remit the remainder 

after deducting his/her commission. 

File your PAYE return (ITF16) to avoid penalties 

Filing tax returns and paying taxes on time are statutory obligations imposed on taxpayers. During the 

month of January the return on the radar is the Reconciliation of Payroll Details (ITF16) which must be 

filed by every employer on or before the 30th of January 2019. In the process, employers should ensure 

that their year-end tax adjustments are done before the due dates. They are expected to reconcile their 

payrolls and ensure the correct tax is collected per employee by the end of the year. 

ZIMRA proposed guidelines for fuel rebate 

Confederation of Zimbabwe Industries (CZI) has circulated forms it said it received from ZIMRA 

regarding the claiming of fuel rebate. The forms are comprised of claiming procedure form which offers 

guidelines on the process of claiming the fuel rebate and the application for registration as a beneficiary of 

fuel rebate with ZIMRA.   

 

                                                                                                           

                                                                                                            M. Tapera -Chief Executive Officer 

                                                                                                             Cell-+263 772 349 740 

 

 

 

 

 

 

 

 



 

 

1.2 Tax Matrix News and Developments  
 

1.2.1 Tax Conference Victoria Falls 2019 (22nd -25th May 2019) 
 

Matrix Tax School will host The Third Edition of Tax Conference Victoria Falls 2019 in Zimbabwe from 

the 22th to the 25th of May 2019.  The Conference which has the regional orientation, assembles technical 

experts locally and globally to share anticipation of market outlook, insights into technical matters, and 

experience from practical cases. Transparency, complexity, exchange of information, increasing tax 

disputes and tax turbulence are some of the keywords to describe the new tax era experienced by today's 

tax executives. We will take a close look at the recent trends and developments and have an open 

conversation about the implications and future direction across the region. The program will also feature a 

series of breakout sessions that will deliberate, in great depth, various hot tax issues and challenges in a 

number of key areas including the trending tax controversies, taxation of the digital economy, tax 

incentives and transfer pricing. We will also be catching up on the 2019 Tax Developments and other 

updates. It’s about tax and investment in keeping with the government’s vision of becoming a middle 

economy by 2030. We look forward to meeting you at the Conference, discussing together how to 

transform our economy with confidence against the evolving landscape. We are very confident you will 

find The Tax Conference 2019 to be enjoyable and worthwhile.  
 

 
 

 

 

 

 

 



 

 

1.2.2 Tax Developments 2019 Seminars 
 

 



 

 

 

 
 

 

 



 

 

2. Legislation 
 

2.1 Acts 

 

2.2  Statutory Instruments 

 
2.2.1 Government backdates tax reliefs for a Chinese company  

Background 

 

The Daily News (https://www.dailynews.co.zw/articles/2018/12/31/tax-exemption-for-chinese-company) 

has reported in its 31st December 2018 issue that the government has given tax concessions, which it has 

backdated, to a company of Chinese origin which built the Victoria Falls Airport. This was announced in 

the recently published Statutory Instrument (SI) 272 of 2018, the paper has reported. The SI is therefore in 

recognition of a Chinese company which has provided services deemed to be important to the nation. 

Law and Interpretation 

The Finance and Economic Development Minister Mthuli Ncube through SI 272 offered to refund and 

exempt China Jiangsu International from Value added Tax (VAT) and income tax dating back to 2012.  

China Jiangsu international is a Chinese company which was involved in refurbishing the Victoria Falls 

International Airport which it completed upgrading sometime in 2016. The company has also won another 

bid to remodel the Robert Gabriel Mugabe International Airport under a $153 million concessional loan 

facility from China Eximbank. VAT which is based on a taxpayer's consumption and every purchase, and 

income tax which levies greater taxes on higher-level earners; are thus being uplifted form the tax burden 

of the Chinese company as per their request. In the recently introduced Statutory Instrument 272 of 2018, 

The Finance Minister averred that the government will process VAT refunds and income tax exemptions 

exclusively for the development of Victoria Falls as claimed by China Jiangsu International. The SI reads 

in part as follows: "The refund of tax shall be made to China Jiangsu ETCC or to its agent or its contractor in respect 

of goods or services purchased by China Jiangsu ETCC or its agent in respect of goods or services used exclusively 

for the development of the Victoria Falls international Airport”. The Commissioner shall thus process and refund 

the amounts claimed by China Jiangsu ETCC through the normal administrative process. The exemption 

regulations predicated on Section 78 on the VAT Act [Chapter 23:12], will be deemed to have come into 

effect on April 5, 2012. This is read in conjunction with s45A of the same Act which reads: “ (1) The 

Commissioner may, on compliance by the person concerned with such terms and conditions as may be prescribed, 

refund to that person any tax paid by him or her on— (a) such goods or services as may be prescribed which are 

purchased by or supplied to a person who— (i) is not a citizen of Zimbabwe; and (ii) is not permanently resident in 

Zimbabwe; and  (iii) is a person specified in the list published in terms of section 10 of the Privileges and Immunities 

Act [Chapter 3:03], or is a representative or official of an international or regional organization or agency specified 

in a notice published in terms of section 7 of that Act; or (b) such goods or services as may be prescribed which are 

purchased by or supplied to a prescribed person. (2) Subject to this section, if the Commissioner is satisfied that any 

person has paid any tax which he or she was not liable to pay in terms of this Act, he or she shall authorize a refund 

of such tax to be made to such person. (3) Where a refund is made in terms of subsection (2) the Commissioner may 

deduct from the amount to be refunded, as an administrative charge, a prescribed amount. (4) No refund shall be 

granted in terms of this section unless an application therefor is received by the Commissioner within a period of 

three years from the date when such tax was paid”. 

 

The Minister has also in terms of subparagraph (f) of paragraph (3) of the third schedule to the Income Tax 

Act [Chapter 23:06], made the notice that with effect from April 5, 2012, the receipts and accruals of China 

Jiangsu ETCC are exempted from income tax. The exemption will be applicable only to receipts and 

accruals of China Jiangsu ETCC emanating from the Victoria Falls International Airport project. 

 

 

 

https://www.dailynews.co.zw/articles/2018/12/31/tax-exemption-for-chinese-company


 

 

Decision Impact 

 

Although the tax reliefs for the Chinese company are justified on the basis that the renovations of the 

Victoria Falls Airport may lead to more tourist arrivals, the backdating of the exemption to as far as April 

2012 implies the government has been arm twisted to condone non-compliance by the investor especially 

in area of income tax.  Zimbabwe needs good investors not investors who violate its laws. Additionally, 

also the law through s45 (4) does not permit refund unless an application is received by the Commissioner 

within a period of three years from the date when such tax was paid. Technically, back dating the refund to 

April 2012 is against the spirit of the law. 

 

2.2.2 Fuel Rebate, the contentious matters 
 

Background 

 

The government, through His Excellency the President of Zimbabwe ED Mnangagwa on the 11th of January 

2019 announced a rise in the excise duty on fuel and offered to give a rebate to taxpayers within the 

following designated sectors namely mining, agriculture, transport and manufacturing. The fuel rebate was 

gazetted through Statutory Instrument 9 of 2019 and aims to stop corporates from increasing prices of their 

goods and services when such increase is attributable to the increase in price of fuel. Therefore in order to 

curb the generalized price increases for goods and services following the fuel price adjustments, the 

government has decided to provide relief through refund of excise duty on fuel consumed by registered 

businesses in the manufacturing, mining, agriculture and transport industry. The relief to be provided will 

be equivalent to the difference between the prevailing rates of excise duty and the rates that were applicable 

prior to this change. The rebate is premised on the basis that, it shall only be applicable to those traders: 

whose prices of goods and services should not have increased relative to the latest change in the price of 

fuel; who are registered and compliant for tax purposes. They must also be members of recognized business 

associations and be able to provide evidence of the productive use of the fuel. The ZIMRA has been tasked 

to engage stakeholders for inputs on the operationalisation of rebate and held consultative meetings at 

Meikles Hotel with the stakeholders within the designated sectors on the 21st of January 2019. This articles 

looks at some of the contentious issues of this statutory instrument. 

Law and Interpretation 

The rebate is predicated on certain conditions as follows: 

Evidence of productive use 

The SI puts the onus of proof in the hands of the taxpayer to support his or her position on the fuel usage. 

Giving the taxpayer the chance to prove that the fuel is for productive use is quite useful, but the main 

challenge  is on what criteria is to be used to prove that indeed the purpose of the fuel is productive in nature. 

There is need for emphasis to be put on the criteria of usage, that is, the taxpayer needs to give a structure 

or breakdown of levels of fuel and what they were used for. The options:  

 

1. The simplistic approach is to use in the production of income or for purposes of trade approach. Notably 

fuel used in business includes usage by employees, except by shareholders or owner managers, is in the 

production of income or for the purposes of trade.  

2. Alternatively the effective use to be recognised through the functions commonly found in most 

organisations such as administration, finance, marketing to provide for anything outside these functions 

to be considered non-productive use. If ZIMRA wants to prove usage they can conduct a production 

use audit.   

3. To dispense with the need to provide evidence of productive use, stakeholders through their association 

may lobby for exemption certificates in respect of bulk purchases. These certificates will enable 

taxpayers to buy fuel from service stations without paying the said duty. But before the exemption 

certificates are issued, an audit of productive use must be carried out on each of the selected operators. 

Operators produce a valid tax clearance certificate together with an exemption certificate when 

purchasing fuel. ZIMRA may then follow up with an audit of the operator to verify productive use. This 



 

 

serves the operators from the hassle of having a long time before they receive the refund from ZIMRA 

which has an impact on working capital 

 

Offsetting rebate against other tax heads 

Another big concern relates to the time ZIMRA will take to refund the beneficiaries. As alluded to above; 

the refund system can strain the financial position of taxpayers if the lead period becomes short. In order to 

reduce such lead time, the rebate can be offset against any tax head and duty which the taxpayer will be 

obliged to pay to the Revenue Authority. The rebate is to be entered as credit on any return(s) which the 

taxpayer wishes to utilize.  

 

Decision Impact 

 

The fuel rebate will ensure productive use of fuel and cost of production of stakeholders within the 

designated sectors would not increase as a consequence of increased fuel prices. It may also eliminate 

arbitrage and fuel queues which appears to have disappeared for now. The fact that the rebate is offered to 

taxpayers with tax clearances will enhance compliance as well forcing informal traders to formalize their 

tax and business affairs and join organized business unions if they wish to participate in the rebate system. 

This can be sweetened if the government was to give them tax amnesty, thereby expanding the tax base. 

 

2.2.3 Drone registration: - can this lead them to become Permanent Establishment? 
 

Background 

Zimbabwe uses the “source based” system of taxation. This implies both residents and non-residents are 

taxed if they have income from a source within Zimbabwe or from a source deemed to be within 

Zimbabwe. Residents deriving income from a source outside Zimbabwe except under special 

circumstances are not subject to Zimbabwean tax. Whereas, non -resident companies operating in 

Zimbabwe through a permanent establishment (PE) are subject to Zimbabwean tax on income attributable 

to that PE in terms of section 19A of the Income Tax Act [Chapter 23:06].  A PE is an international term 

that implies a fixed place of business through which the business of a non-resident company is wholly or 

partly carried on in the host country. A fixed place of business includes, without prejudice to the generality 

of that expression an office, place of management, a branch, a factory, workshop, an installation or 

structure for the exploration of natural resources, a mine, an oil or gas well, a quarry or any other place of 

extraction of natural resources or a building site or construction or installation project.  A PE may not be 

necessarily a fixed place of business but can be represented by a dependent agent carrying on the business 

of a non-resident company in Zimbabwe or by an employee of the non-resident doing the same. The agent 

must have powers to conclude key or strategic contracts on behalf of the non-resident company.  At issue 

in this article is whether drones belonging to non-resident persons can be deemed PEs in Zimbabwe. This 

follows the recent law compelling operators of drones to register them with the Civil Aviation Authority 

of Zimbabwe (CAAZ) no matter their resident status.  

 

Law and Interpretation 

 

The Daily News of Zimbabwe reported in its 31st December 2018 edition that drone operators are now 

required to register their aircrafts with Civil Aviation Authority of Zimbabwe (CAAZ) 

(https://www.dailynews.co.zw/articles/2018/12/31/drone-operators-to-apply-for-operating-licences). The 

drones fall under the multi-rotor regulations that were recently gazetted in Statutory Instrument (SI) 271 

of 2018 - Civil Aviation (Remotely Piloted Aircraft) Regulations. The SI stated that, "No person shall use 

a public road as a place of landing or take off of a remotely piloted aircraft, except by a holder of a remotely 

piloted aircraft (RPA) system certificate, approved by the authority and relevant authority,". Drone 

operators have become so popular in Zimbabwe, with many using them to take videos and photographs 

from the air. Operators are now required to operate Remotely Piloted Aircraft (RPA) with remotely piloted 

aircraft Operators Certificate (ROC). Selling a remotely piloted aircraft within Zimbabwe has been 

https://www.dailynews.co.zw/articles/2018/12/31/drone-operators-to-apply-for-operating-licences


 

 

prohibited, unless if the seller has, by way of packaging label, or in the case of resale, by way of written 

notification, notifying the buyer of the requirements prescribed by the Authority. Any person who 

contravenes this piece of legislation shall be guilty of an offence and liable to a fine not exceeding level 

10 or to an imprisonment of a period not exceeding three years or to both such fine and imprisonment. In 

terms of the standard scale of fines, Level 10 fine currently stands at $700. Every remote piloted aircraft 

is expected to be registered with CAAZ under different categories classified according to weight. On that 

same note, any RPA below 2 Kgs, classified as Class 1, will need an operator to get an approval letter for 

operation from CAAZ, while any RPA above 2 Kgs will require the issuance of a certificate of registration 

from CAAZ. There is also a great need for the aircraft to be examined for airworthiness, which will cost 

the operator $50 for an aircraft above 20kgs, and $30 if it is below 20 kgs. A remote pilot licence shall be 

valid for a period of two years from date of issue or renewal and revalidation exercise will be conducted 

in the 90-day period before expiry of remote licence, by examiner accredited by the Authority. Each 

operator will be expected to make use of a log book which will also be accessed on online platforms. This 

log book will contain details of the operator including identification, records of technical courses taken 

and details of work carried out. The licence issue and renewal will cost the operator $50, while the licence 

cover is pegged at $38. It is only operators 18 years and above who shall be issued with licences. Other 

details are that the operators must apply to the CAAZ at least 30 days prior to your arrival date with the 

following information: Name and address of the drone owner, Model, serial number, and manufacturer of 

the drone, Weight and specifications for the drone, Country where the drone is already registered, if 

applicable what the drone will be used for in Zimbabwe, planned length for the temporary import, flight 

plan details etc. After receiving approval from the CAAZ, foreigners also need to obtain a Temporary 

Import Permit (TIP) from the ZIMRA. 

 

Addressing whether a drone can constitute a PE it is contemplated under s19A & B that a PE must be 

productive (produce income). Nevertheless, it does not include the use of facilities or the maintenance of 

stocks of goods or merchandise solely for storage, display or delivery of goods or merchandise of the 

enterprise sought to be taxed or the maintenance of stock solely for processing by another entity, the 

maintenance of a fixed place of business either solely for purchasing goods or merchandise or for collecting 

information; or solely for advertising, supply of information or any other activities of a preparatory or 

auxiliary nature, for the prospective taxpayer etc. In short, any combination of these activities shall not 

constitute a PE so long as the overall activity is that of preparatory or auxiliary character. In our view, a 

drone cannot constitute a PE because it is used to collect information for onward publication which then 

becomes a productive activity. The collection of information only is an auxiliary activity or support activity 

as contemplated under s19A & B of the Income Tax Act. However, activities if undertaken in Zimbabwe 

after the collection of information leading to active commercial activities of the non-resident can result in 

the drones deemed a PE of non –resident company in Zimbabwe.  .  

 

Decision impact 

 

The requirement to license drone operators wishing to operate in Zimbabwe enables them to acquire a right 

to operate in Zimbabwe by registering with CAAZ. Therefore, those non-residents who wish to take 

photographs in Zimbabwe using their drones for income generation purposes are still required to register, 

thus this may give rise to PE. 

 

2.3 Bill Watch 

 

2.3.1 When does the Finance Bill (No 3) of 2018 become law? 

 
Background  

 
The Finance Bill (No 3) of 2018 passed second reading by the House of Assembly on the 20th of December 

2018 before the Parliament went into recess and was passed with amendments. The senate passed it without 



 

 

any amendments on 3 February 2019. It will become law once signed by the President, and published in 

the Gazette. The complication with the Finance Bill is that most of its clauses are stated to come into 

operation on 1 January 2019 and the concern is when eventually gazetted, liability for any taxes is likely 

to be backdated. Although the Bill passed the National Assembly and the Senate stages, it cannot be 

ascertained when the president will sign it into law for it to take effect. 

  

Law and Interpretation 

 

The second reading of the Bill was a formality, considering the comprehensive Budget debate that had 

preceded its introduction. During the second reading, the Minister of Finance moved a number of minor 

amendments and correcting obvious errors and the substantive amendments were inclusive of: 

 The deletion of clause 23 that gave customs officer’s additional powers to search private residences 

on the basis that the existing customs officers’ powers of entry and search were adequate. 

 The revision of clause 28 [new Standard Scale of Fines] in levels 4 to 14 on the basis that they were 

very high and that they should be halved. 

 The deletion of clause 34 confirming Presidential Powers Regulations on Unexplained Wealth, on the 

basis that it could not be put through Finance Bill since it does not deal with revenue matters. It 

provided for the re-enactment by Act of Parliament of the temporary provisions for Unexplained 

Wealth Orders enacted under the Presidential Powers (Temporary Measures) Act by SI 246/2018 of 

9th November. It was proposed for a separate Bill to be introduced to confirm the SI.   

 The addition of new clause 37 providing for gratuities for former MPs not qualifying for pensions.  

 The clause 4 (IMTT) was put to the vote and approved by 80 votes to 26.  

The amendments to the Bill were cleared by a non-adverse report from the PLC and the Bill passed and 

formally transmitted for debate by the Senate, along with the Appropriation (2019) Bill. The Finance 

Minister also withdrew the Finance (No. 2) Bill which meant to confirm the increase in IMTT rate. The 

senate passed both bills and they await presidential assent to become law.    

 

Whether ZIMRA is permitted to collect taxes as per the Finance Bill  

The Finance Bill is unique in that most of its clauses are stated to come into operation on a specific date, 

often the beginning of a financial year.  If the budget legislation comes into force as an Act later than an 

operative date specified in one of its clauses, then the clause concerned will be deemed to have come into 

operation on the specified date.  This means that liability for any taxes imposed by the clause will be back-

dated, though whether the taxes can actually be collected before the Bill comes into force may be open to 

doubt. Therefore the delay in its becoming law does matter since it will cause confusion in relation to dates 

of implementation of certain clauses. It’s most likely that the Finance (No. 3) Bill will not become law 

until sometime in February at the earliest since the president is yet to approve it. This implies that the 

provisions of the Bill are not yet enforceable into law.  Basing on these facts, the VERITAS has reported 

that the issue of the enforcement of the 2% IMTT is currently unlawful since it has been implemented 

before the Bill has been passed into law. The statutory instrument which originally imposed the tax (SI 

205 of 2018) was invalid for reasons that it was not authorised by the statute under which it was purportedly 

made.  Hence the tax could not; and still cannot be legally levied.  The problem is that SI 205 of 2018 was 

a nullity, so attempts to collect the tax are illegal and amount to unlawful seizures of property. It cannot be 

said that the taxpayers voluntarily paid the tax by making electronic money transfers but this is enforced 

on them due to shortage of cash. Furthermore, an Act of Parliament cannot retrospectively validate such 

illegal conduct; since validation would go against the principles of good governance, including respect for 

vested rights, which section 3 of the Constitution declares to be one of Zimbabwe’s founding values. 

 

Decision Impact 

 

It can thus be concluded that Bills cannot come into force as Acts of Parliament until they have been 

considered by the House of Assembly and Senate.  So even though the Senate’s power to alter the Budget 

Bill may be restricted, it cannot be by-passed.  Basing on these facts, the Bill might take longer than 

expected to be enforceable since the Senate will only be able to review it and make amendments from the 

29th of January 2019. Taxpayers are at cross roads at the moment because if they don’t pay the taxes in 



 

 

accordance with the Bill, they stand to face penal measures when it is finally backdated. However, in our 

overview it is difficult to enforce backdating on transaction taxes or spot taxes such as VAT. Chances are 

that the provisions which will be back dated are those relating to income tax. In the same vein the Finance 

Act of 2018 which was passed into law sometime in March 2018 resulted in some taxpayers failing to 

enjoy the benefits of the tax amnesty whose effective date was backdated to 1 January 2018.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

3. Court Cases & Appeal 
 

3.1 Court Appeal 

3.1.1 A claim for an Interim Relief on a Final Order dismissed with costs. 

Case name Qingsham Investments (Pvt) Ltd VS ZIMRA 

Facts  Qingsham Investments (Pvt) Ltd (Qingsham) trading as Rhino Blankets was established 

in 2010 as a manufacturer of blankets, duvets, batting, sheets etc. 

 It imports raw materials from textile industries in China and South Africa through 

Beitbridge and Forbes border posts and paid duty in terms of Statutory Instrument 6301-

2000 (the SI) which provided the container is to be examined by junior officials of 

ZIMRA, before placed under physical examination of ZIMRA’s senior officials. 

 The goods in question are not subject to seizure, having undergone the prescribed 

procedure at the border posts.  

 On 29 December 2016, ZIMRA officials visited Qingsham’s premises and placed certain 

goods under embargo and issued a notice of seizure  

 Qingsham was advised to write to the Regional Manager and that, in terms of s 193 (6) 

of  the Customs & Excise Act [Chapter 23:02], the Commissioner may release the goods 

from seizure, or declare them to be forfeited, or dispose of the goods out of hand if they 

are dangerous or perishable 

 The note advised that written representations may be made to the Port Manager for the 

release of the goods, within three months of the date of the notice and further that the 

proceedings for the recovery of the goods or for payment of compensation for any goods 

disposed of by the CG may be instituted on 60 days prior written notice, within 3 months 

of the date of the notice in terms of s196.  

 Failure to utilize any of the remedies provided by the Act will result in the goods 

becoming the property of the state without compensation. 

 Qingsham denied being served with a copy of the letter dated 25 November 2016 or a 

letter dated 14 November 2016, in which ZIMRA claimed duty. 

 The subject of the dispute was whether or not the goods in question were subject to SI 

6301-2000, where upon the taxpayer appealed to the Commissioner General after their 

appeal to the Regional manager was unsuccessful advising that the goods were properly 

imported under SI 6301.  

 Qingsham denied smuggling the goods, and averred that ZIMRA would not be 

prejudiced if the goods which it placed under embargo were to be released pending the 

determination of the appeal by the CG in terms of the Act. 

 It sought an interim relief, hence the borne of contention in this case 

Jurisdiction   High Court of Zimbabwe 

Issues for 

determination 

 Whether the matter is urgent 

 Whether the requirements of an interim interdict have been met 

 Whether Qingsham sought an order which is final in effect as interim relief  

 Whether Qingsham had exhausted all the available remedies before making an urgent 

chamber application 

 Whether Qingsham complied with the requirements of the Customs and Excise Act in 

classifying the imported goods to ensure the imposition of correct duty  

Date of 

decision 

 15 February 2017 and 29 March 2017 

Decision   That the matter is not urgent because the interim relief prayed for is final in effect, and 

improperly sought on the basis of prima facie evidence. 

 That Qingsham did not give the requisite 60 days’ notice before instituting these 

proceedings, rendering this application not proper before the court.  

 That all the preliminary points raised are accordingly upheld, hence there is no need to 

delve into the merits of the main matter.  

 That the application is removed from the urgent chamber roll and costs shall follow the 

cause. 



 

 

 

The Facts 

Qingsham was established in 2010 and is a manufacturer of blankets, duvets, batting, sheets and pillows. 

It imports raw materials from textile industries in China and South Africa. It paid duty for some raw 

material which it had imported in terms of Statutory Instrument 6301-2000 (the SI). The SI, which was 

subsequently amended by SI 19-2016-Control of Goods (Open and general Import Licence (No 2) 

(Amendment Notice) 2016 (No 6), provides that once goods arrive at a border post, the container is 

examined by junior officials of the ZIMRA, before being placed under physical examination by ZIMRA’s 

senior officials. The goods in question are not subject to seizure, having undergone the prescribed 

procedure at the border posts. On 29 December 2016, ZIMRA officials visited Qingsham’s premises and 

placed certain goods under embargo and issued a notice of seizure on the basis of reasonable grounds to 

believe that they were liable for seizure. Qingsham was then advised to write to the Regional Manager 

and that in terms of s 193 (6) of  the Customs & Excise Act [Chapter 23:02], the Commissioner may 

release the goods from seizure, or declare them to be forfeited, or dispose of the goods out of hand if they 

are dangerous or perishable. The note advised that written representations may be made to the Port 

Manager for the release of the goods, within three months of the date of the notice. Proceedings for the 

recovery of the goods or for payment of compensation for any goods disposed of by the Commissioner; 

may also be instituted on 60 days prior written notice, within three months of the date of the notice in 

terms of s 196 of the Act. Failure to utilize any of the remedies provided by the Act will result in the 

goods becoming the property of the state without compensation. Qingsham denied having been served 

with copies of letters in which ZIMRA indicated the duty to be paid. A dispute arose between the parties 

as to whether or not the goods in question were subject to SI 6301-2000. Qingsham appealed to the 

Commissioner General after their appeal to the Regional manager was unsuccessful. It argued that the 

goods were properly imported under SI 6301 and denied ever smuggling the goods. It averred that ZIMRA 

would not be prejudiced if the goods which it placed under embargo were to be released pending the 

determination of the appeal by the Commissioner General in terms of the Act. The parties then appeared 

in chambers at a case management conference where they were directed to file heads of argument where 

upon the judgment was reserved. ZIMRA raised various points in limine in its heads of argument. The 

first one pertained to the propriety and legal effect of seeking an order which is final in effect as interim 

relief. The second one disputed the urgency of the matter, the third one went to the requirement that 

domestic remedies be exhausted first, and the fourth one pertained to the failure to comply with the 

provisions of the Customs and Excise Act. Qingsham disagreed and hence filed an urgent chamber 

application for return of goods as follows: 
 

“Interim Reliefs 

Pending the determination of this matter Qingsham is granted the following relief;- 

1. That the ZIMRA and anyone claiming rights through it be called upon to show cause why a final order should not 

be made on the following terms; 

(a) That the ZIMRA is hereby ordered to immediately and forthwith release the goods without any condition or 

restriction pending the determination by the Acting Commissioner General or the High Court (Fiscal Court) 

(b) That ZIMRA pays the transport and storage charges up to the time of the release of the goods. 

Terms of Final Order 

2. That ZIMRA and anyone claiming rights through it be called upon to show cause why a final order should not be 

made on the following terms; 

(a) That ZIMRA pay all storage and transport charges for the goods removed from Qingsham’s premises. 

(b) That ZIMRA be interdicted from interfering with Qingsham’s operations at its premises. 

(c) That ZIMRA delivers Qingsham’s goods to its premises immediately and forthwith. 

(d) That ZIMRA pay costs on an attorney and client scale.” 

 

 

 

 

 



 

 

Relevant Legislative Provisions and Case Law 

 Relevant Legislation  

 Statutory Instrument 6301-2000 

 Statutory Instrument 19-2016-Control of Goods (Open and general Import Licence (No 2) (Amendment 

Notice) 2016 (No 6) 

 s 3 of the Administrative Justice Act 

 s 68 of the Constitution, 

 s 174 (1) Customs and Excise Act [Chapter 23:02] 

 s 192 (1) Customs and Excise Act [Chapter 23:02] 

 s 193 of the Customs and Excise Act [Chapter 23:02] 

 s 196 of the Customs and Excise Act [Chapter 23:02] 

 s 204 Customs and Excise Act [Chapter 23:02] 

 

Relevant Case Law  

 Mayor Logistics Private Limited v Zimbabwe Revenue Authority 

 Econet Wireless Private Limited v Trustco Mobile Pty Ltd & Anor 

 Kuvarega v Registrar General 7 Anor 1998 (1) ZLR 188 (H) @ 193 A-C 

 Central African Building Construction Company Private Limited v Construction Resources Africa Private 

Limited & Ors 

 Inyanga Downs Orchards v Edward Buwu  

  Laval Investments Private Limited v B A Ncube Holdings Private Limited t/a Airport Road Filling Station  

 Fairdrop v Zimra,  

 Rudolph & Anor v Commissioner of Inland Revenue & Ors . 

 Reverend Tony Tshuma & Ors v Clement Nyathu & Anor  

  Zimbabwe Anti-Corruption Commission v Sydney Ushe 

 Bato Star Fishing Pty Ltd v Minister of Environmental Affairs & Tourism & Ors 

 Affretair Private Limited & Anor v MK Airlines Private Limited  , 

  Mhanyami Fishing & Transport Cooperative Society Limited  & Ors v Tge Director General Parks & Wildlife 

Management Authority & Ors 

 Girjac Services Private Limited v Mudzingwa 

 Ronald Machacha v Zimbabwe Revenue Authority  

 Care International in Zimbabwe v ZIMRA & Ors  

  TM Supermarkets Private Limited v ZIMRA 

 

Competing Arguments 

 
Issue Taxpayer  

Whether the 

matter was 

urgent and it 

qualified for 

an interdict  

 That an interim relief be granted  

 That the matter be treated as a matter of urgency 

 That the interim relief sought was different from the final relief sought, because it sought the 

immediate release of the goods in the interim, and an interdict on the return day. 

 That in the Kuvarega v Registrar General 7 Anor 1998 (1) ZLR 188 (H), the court said that ‘if 

the effect of the interim relief is to obtain the substantive relief sought, the litigant would obtain 

final relief without proving his case’. 

Issue ZIMRA 

Whether the 

matter was 

urgent and it 

qualified for 

an interdict 

 That the issues of concern pertain to: the propriety and legal effect of seeking an order which is 

final in effect as interim relief; the urgency of the matter; the requirement that domestic remedies 

be exhausted first; the failure to comply with the provisions of the Customs and Excise Act.  

 That the requirements of an interim interdict had not been met. 

 That Qingsham is seeking what is in effect a mandatory interdict, an order directing it to release 

goods and to pay storage and transport costs. 

 That this relief is final in nature, and improper. 



 

 

 That in the Econet Wireless Private Limited v Trustco Mobile Pty Ltd & Anor ,the court stated 

that: “It is correct that in general terms court should not grant interim relief which is similar to 

or has the same effect as the final relief prayed for. The reason for this is obvious. Interim relief 

should be confined to interim measures necessary to protect any rights that stand to be confirmed 

or discharged, as the case may be, on the return date. See Kuvarega v Registrar General 7 Anor 

1998 (1) ZLR 188 (H) @ 193 A-C (interim relief is granted on showing a prima facie 

case)…although the learned Judge in that case did not suggest that such a defect renders an 

application a nullity, it seems to me that, whilst no hard and fast rules can be laid down, there 

may be cases where a court would be justified in holding, in such a situation, that the application 

is therefore not urgent and should be dealt with as an ordinary court application… the court 

itself, may amend the relief sought in terms of rule 240 of the High Court Rules…”. See also 

Zimbabwe Revenue Authority v Packers International Pvt  Ltd , and Delta Beverages Pvt Ltd v 

Zimbabwe Revenue Authority” 

 That in terms of s 204 of the Customs and Excise Act, the owner of seized goods has the burden 

of proving that seized goods are not liable for seizure. 

 That it is common cause that an embargo was placed on the goods in question in terms of s 192 

(1) of the Customs and Excise Act (CEA) and that such embargo was based on reasonable belief 

that s 174 (1) of the CEA had been breached by Qingsham in that there was a misclassification 

of the goods which resulted in incorrect customs duty being paid. 

 That Qingsham has not discharged the onus on it to show that the classification of the goods 

was correct 

 That it is common cause that ZIMRA has powers of seizure in terms of the CEA, and that the 

goods may only be released upon payment of the correct duty. 

 That the certificate of urgency is inadequate, and that it fails to establish the basis upon which 

the matter is certified as urgent and that reference can be made to the case of Central African 

Building Construction Company Private Limited v Construction Resources Africa Private 

Limited & Ors . 

Court Decision and reasoning  

Issue  Court reasoning and decision  

Draft Order  That the interim relief sought by Qingsham is indeed a mandatory interdict in effect 

as contended by the ZIMRA and that it seeks to compel the release of the goods 

placed under embargo, and to compel payment of costs.  

 That costs usually follow the cause, which means costs are subject to proof on a 

balance of probability, not prima facie evidence, which is all that is required to 

justify prima facie relief 

 That the court has the discretion conferred in terms of r 240 of the rules of the High 

Court to change the terms of the relief sought, so this preliminary point, although it 

is upheld, is not necessarily fatal to the application by Qingsham since it goes to the 

question of urgency, and not to the merits of the application.       
Urgency of 

the matter 
 That a party who brings proceedings urgently gains a considerable advantage over 

persons whose disputes are being dealt with in the normal course of events.  

 That such preferential treatment is only extended where good cause can be shown 

for treating one litigant differently from most litigants, namely if it is not afforded, 

the eventual relief will be hollow because of the delay in obtaining it.  

 That reference is made to Dilwin Investments Private Limited t/a Formscaff  v Jopa 

Engineering Company Ltd case. 

 That it is also trite that a party favoured with an order for a hearing of the case on an 

urgent basis gains a considerable advantage over persons whose disputes are being 

set down for hearing in the normal course of events.  

 That a party seeking to be accorded preferential treatment must set out, in the 

founding affidavit, facts that distinguish the case from others to justify the granting 

of the order for urgent hearing without breach of the principle that similarly situated 

litigants are entitled to be treated alike  

 That in  Triple C Pigs & Anor v Commissioner General Zimra , the court, in giving 

guidance on the exercise of its discretion in an urgent application,  opined that it 



 

 

must: “….consider whether or not a litigant wishing to have the matter treated as urgent has 

shown the infringement or violation of some legitimate interest, and whether or not the 

infringement of such interest if not redressed immediately would not be the cause of harm to 

the litigant which any relief in the future would render a brutum fulmen”. 

 That it is trite that a certificate of urgency can only complement the founding 

affidavit, and that it constitutes a check and a balance against the abuse of the urgent 

chamber book, that is why an officer of the court is enjoined to apply his or her mind 

to the facts of the case and to independently verify whether it deserves preferential 

treatment. 

 That based on the guidance of the superior courts, the contention by taxpayer it has 

a prima facie right derived from s 3 of the Administrative Justice Act, as well as s 

68 of the Constitution, is not sustainable at law. 

That in the case of Mayor Logistics v Zimbabwe Revenue Authority, it was specified 

that: “It is axiomatic that the interdict is for the protection of an existing right. There has to 

be proof of the existence of a prima facie right. It is also axiomatic that the prima facie right 

is protected from unlawful conduct which is about to infringe it. An interdict cannot be 

granted against past invasions of a right nor there an interdict against lawful conduct”.  

 That ZIMRA has demonstrated satisfactorily that it is entitled to place an embargo 

on the goods in question, therefore there is no evidence on which Qingsham can 

establish a prima facie right, especially in light of its failure to discharge the onus on 

it to prove that the correct duty was paid. 

 That if ZIMRA is entitled to embargo Qingsham’s goods, such conduct, being lawful 

conduct, cannot be interdicted. 

 That if the ZIMRA is entitled to embargo the goods, or there is a dispute which is 

pending resolution as to whether or not it correctly found the goods to have been 

misclassified resulting in underpayment of duty, Qingsham does not have a prima 

facie right which entitles it to have the matter prioritised over other litigants in 

general, and other litigants in the same boat. 

 That the certificate of urgency is be woefully inadequate and deficient, informed as 

it was by the founding affidavit which fails to establish a prima facie right to the 

interim relief sought. 

 That Qingsham did not treat the matter as urgent, because there was considerable 

time lapse between the embargo, the seizure dates and it application and that its 

reason for not treating the matter as urgent was not supported by any prima facie 

evidence and could not be accepted by the court. 

 That the court would not go so far as to find that Qingsham’s urgency is self-created, 

but certainly the papers show that it failed to protect its rights when the need to act 

arose. 

 That, not only is this matter not urgent, but Qingsham has not exhausted those 

domestic remedies provided by s 193 of the CEA. 

 That the court must not be seen to be usurping the decision of an administrative 

authority before it has been made, otherwise the doctrine of separation of powers 

will be offended. 

 That by Qingsham’s own admission, the appeal to the CG is pending, and there is 

another remedy provided, that of the final appeal to the Fiscal Court. 

 That on the need to exhaust domestic remedies reference can be made to  Bato Star 

Fishing Pty Ltd v Minister of Environmental Affairs & Tourism & Ors  , Affretair 

Private Limited & Anor v MK Airlines Private Limited  , Mhanyami Fishing & 

Transport Cooperative Society Limited  & Ors v Tge Director General Parks & 

Wildlife Management Authority & Ors . 

 That a matter cannot be treated as urgent unless the applicant does not have other 

suitable, adequate, alternative remedies. 
 That the matter is not urgent because the requirements of urgency have not been met; 

Qingsham did not act when the need to act arose, they sat on their laurels, there is no prima 



 

 

facie evidence that they were misled by officers of the ZIMRA, Qingsham has other suitable 

alternative remedies, the balance of convenience favors allowing the appeal process to go 

through to finality, there is no unlawful conduct which may properly be interdicted by this 

court even on an interim basis. 

 Domestic 

Remedies 
 That Qingsham is obliged to exhaust domestic remedies by seeing the appeal process 

through, the CG is currently seized with the matter and has not given a substantive 

decision as to the misclassification of the goods, their alleged miscalculation of duty, 

and the propriety of the embargo and seizure. 

 That the need to exhaust domestic remedies was set out in the case of Girjac Services 

Private Limited v Mudzingwa  and this preliminary point is upheld. 
60 days notice 

requirement 
 That it is common cause that Qingsham was required to give 60 days’ notice before 

instituting any legal proceedings and it did not do so ( s 196 (1) of the Customs and 

Excise Act – see also Ronald Machacha v Zimbabwe Revenue Authority , and Care 

International in Zimbabwe v ZIMRA) 

 That in the absence of such notice, this matter is not proper before the court. 
Court’s final 

decision 
 That this matter is not urgent because the interim relief prayed for is final in effect, and 

improperly sought on the basis of prima facie evidence. 

 That this would not have necessarily been fatal if the substantive requirements of urgency 

had been established, if Qingsham had not been seeking to interdict lawful conduct, or if it 

had exhausted domestic remedies and discharged the onus on it to show that the goods in 

question were properly imported. 

 That Qingsham did not give the requisite 60 days’ notice before instituting these proceedings, 

rendering this application not proper before the court.  

 That all the preliminary points raised are accordingly upheld, hence there is no need to delve 

into the merits of the main matter.  

 That the application is removed from the urgent chamber roll and costs shall follow the cause. 

 

Decision Impact 

 

Taxpayers must ensure they have followed the law in order to minimize costs of premature appeals. 

Taxpayers must also bear in mind that the High Court is imbued with discretion by r 240 of its rules, to 

amend the relief sought in an urgent application where the interim relief sought is similar to or has the 

same effect as the final relief sought. This discretion may however only be properly exercised in 

circumstances where a matter is found to meet the requirements of urgency, otherwise a court would be 

justified in finding that such a matter where similar relief is sought is not urgent, and to remove the matter 

from the urgent chamber roll as was the position in this case. This rule is premised on the inappropriateness 

of having interim relief, which is supported by prima facie evidence, being similar to final relief, which 

must be supported by proof on a balance of probabilities. A certificate of urgency must establish the basis 

on which a matter is certified urgent, and its purpose is to assist the court to decide whether a matter is 

indeed urgent, therefore taxpayers should draft such certificates properly in order for them to enjoy first 

preference. This certificate must complement the founding affidavit, even though it is an independent 

opinion by a practising legal practitioner, an officer of the court, that indeed from the averments in the 

founding affidavit and the circumstances of the case, the matter deserves to jump the queue and be given 

preference. However, it is important to note that an interdict cannot be granted against past invasions of a 

right, and that, there can be no interdict against lawful conduct. Therefore, the two important issues in an 

urgent chamber application are whether the matter is urgent, and whether the requirements of an interim 

interdict have been met. 

 

3.2 Fiscal Appeal 

Nothing to report on 

 

 



 

 

4. Interpretations & Announcements 
 

4.1 Tax Matrix Analysis of Existing and New Legislation 
 

4.1.1 Income tax relief upon transfer of assets within a group  
 

Background 

 

A person who acquires or constructs capital assets for purposes of use in his trade or in the production of 

his income is entitled to capital allowances on such assets. Capital allowances can be generally defined as 

the reduction in the amount of corporation tax payable to incentivize investment in fixed assets. In other 

terms, they are a tax relief on tangible capital expenditure which is expensed against the annual pre-tax 

income. A certain percentage of the capital asset's cost is allowable as a capital allowance during the 

accounting period in which it was purchased or constructed and the balance over the tax life of the asset. 

Assets on which the capital allowance is claimable are usually depreciable in nature, but following the 

recent case of D Bank v ZMRA, capital allowances are also granted on intangible property in the form of 

computer software acquired or developed for use in trade or production of income. These capital 

allowances increase a country's production capacity and stock of capital, hence are of relevant importance 

not only to the investor. When the fixed asset is eventually sold, capital allowances previously claimed 

must be recouped if they are sold above tax depreciable value, normally referred to as income tax value 

(ITV) and when the selling price is below income tax value, scrapping allowance is reported. Recoupment 

constitutes gross income and scrapping allowance is a deductible expense. Recoupment should however 

exceed capital allowances previously claimed. At issue is tax relief on recoupment when second hand 

assets are transferred from one person to the other especially under a scheme of reconstruction within a 

group of companies. Most taxpayers are not aware of what the tax legislation avers in respect of that issue, 

hence the focal point of this article. The 4th Schedule of the Income Tax Act provides the relevant 

legislation in respect of the claiming of capital allowances on buildings, improvements, machinery and 

equipment used for commercial, industrial and farming purposes, as well as the income tax relief on fixed 

assets transferred with a group. 

 

Law and Interpretation 

  

Income tax relief on recoupment 

Paragraph 8(3) of the 4th Schedule of the Income Tax Act provides as follows: 
“(3) If the ownership of assets referred to in subparagraphs (1) and (2) is transferred— 

(a) …………………………………………………………………………………………………………………….. 

(b) from a company, in the course of or in furtherance of a scheme of reconstruction of a group of companies or a 

merger or other business operation which, in the opinion of the Commissioner, is of a similar nature, to another 

company under the same control; the transferor and the transferee may elect that the selling price of the assets, for all 

purposes of this Act and notwithstanding the terms of any agreement of sale or the provisions of subparagraphs (1) 

and (2), shall be deemed to be the value of the assets, established in the hands of the transferor as a result of the 

application of this Schedule, at the date of the transfer: Provided that, where any such asset is sold or otherwise 

disposed of after the transfer other than to another company under the same control, any amount which would have 

been included in the gross income of any transferor in terms of paragraph (j) of the definition of “ gross income ” in 

subsection (1) of section eight, had such transferor retained ownership of the asset, shall be included in the gross 

income of the transferee effecting such sale or disposal.” 

 

This piece of legislation implies that related parties enjoy a tax relief when they transfer assets to each 

other under a scheme of reconstruction, since the transfer value will be deemed to be the income tax value 

(ITV).  It provides for transfer of assets subject to election at income tax value between related parties 

(companies under the same control) in a scheme of reconstruction, takeover, merger or some other business 

combination without suffering income tax on recoupment. Thus, buyer and seller may elect to use income 

tax values of the assets as transfer values notwithstanding the actual market values. Other circumstances 

where relief from income tax on recoupment is granted is when transfer of assets is triggered by localisation 



 

 

of a foreign company, a company converting to private business corporation or vice versa, transfer of assets 

between spouses etc 

 

Capital allowances in the hands of transferee 

The party to whom the assets are transferred will be allowed to claim allowances on the assets at the income 

tax value. The norm is that if the assets being transferred are movable in nature, for example motor vehicles, 

then special initial allowance (SIA) is claimable, and in case of immovable assets like buildings, it is only 

wear and tear allowance that will be claimable. The transferee (related company receiving the assets) is 

allowed to start claiming the capital allowances without taking into consideration the fact that the transferor 

will have claimed the capital allowance on those same assets before. This follows the recent decision in 

Goldcoast (Pvt) Ltd vs ZIMRA. ZIMRA was of the view that the transferee (Goldcoast) was not supposed 

to claim capital allowances from scratch since the transferor who was a related company had claimed the 

capital allowances on the same assets before. It argued that if the transferor will have claimed 75% of 

capital allowances, then the transferee will only be supposed to claim the 25%. 

 

Capital gains tax relief for immovable assets    

Meanwhile Capital Gains Tax Act allows related parties to transfer specified assets e.g. immovable 

property without suffering capital gains tax if an election is made.  It provides for transfer of assets subject 

to capital gains tax at base cost between related parties (companies under the same control) in a scheme of 

reconstruction, takeover, merger or some other business combination without suffering capital gains tax. 

Thus, the buyer and seller may elect to use base cost of the assets as transfer values notwithstanding the 

actual market values. 

Conditions to be satisfied: 

 Transferor and transferee must elect to transfer the assets at their base cost, notwithstanding any price 

paid in exchange of those assets. 

 The election must be made not later than the date of submitting capital gains tax a return for assessment 

of capital gain. 

 The disposal must be made in the course or in furtherance of a scheme of reconstruction, merger or a 

similar business combination within a group of companies. 

 The scheme of reconstruction must be approved by the Commissioner. 

Other circumstances where transfer may be effected without paying capital gains tax include transfer of 

specified assets triggered by localisation of a foreign company, a company converting to private business 

corporation or vice versa, transfer of assets between spouses etc. 

 

Decision Impact 

 

The fact that the transfer of assets between related parties and unrelated parties is treated differently when 

it comes to claiming of capital allowances can give rise to the issue of having to prove the transferor-

transferee relationship to the Revenue Authority. The companies involved in the transaction might need to 

show evidence in the form of their organisational structure and agreements so that they qualify for the tax 

relief of transferring assets at ITV and being able to claim capital allowances in full basing on that 

acquisition value. Meanwhile, in our view the decision in Goldcoast could still be challenged when 

consideration is made to the proviso in para 8(3) which reads: “Provided that, where any such asset is sold or 

otherwise disposed of after the transfer other than to another company under the same control, any amount which 

would have been included in the gross income of any transferor in terms of paragraph (j) of the definition of “ gross 

income ” in subsection (1) of section eight, had such transferor retained ownership of the asset, shall be included in 

the gross income of the transferee effecting such sale or disposal.” 
 

4.1.2 Additional tax in the event of default or omission 
 

Background  

 

Managing tax compliance entails registering with ZIMRA as a taxpayer, accounting and remitting of all 

taxes to ZIMRA, keeping proper books of accounts and records in English language for a period of a least 

six years etc. These duties are time bound and often accompanied by penalty measures where there is a 



 

 

breach or default in compliance. Stiff penalties and fines are imposed for evading paying taxes, which may 

also be non-monetary penalties such as naming and shaming of tax defaulters. Our focus in this article 

however is on income tax additional tax, a penalty imposed for errors and omissions contained in the filed 

income tax returns. Whilst the taxes on income derived from trade and investment is payable to ZIMRA 

in advance of year end on certain quarterly payments dates (QPDs) namely 25th March, 25th June, 25th 

September and 20th December, understated or delayed QPDs does not attract a penalty other than interest 

at 10% p.a. Additional tax arises once an income tax return has been filed and ZIMRA has discovered 

defaults or omissions in the filed returns. Unless a taxpayer has made an application for a different tax year 

end, income tax returns for the 31 December year end are usually filed by the 30th of April following the 

year end.    

 

The law and interpretation 

 

According to section 46 of the Income Tax Act (Chapter 23:06), a taxpayer who defaults in rendering a 

return or omits from such return an amount which should have been included in the return or if he makes 

an incorrect statement, may be required to pay an additional tax of up to 100% of the tax chargeable in 

respect of his taxable income. Below are circumstances that can give rise to additional tax: 

 

a) Default in rendering a return in respect of any assessment. 

b) For omitting any amount which ought to have been included in a return. 

c) For making any incorrect statement in any return rendered by him which results or would, if accepted, 

result in the calculation of the tax at an amount which is less than the tax properly chargeable. 

d) If he fails to disclose in any return made by him any facts which should be disclosed and the failure to 

disclose such facts results in the calculation of the tax at an amount which is less than the tax properly 

chargeable. 

e) If he makes any statement which results or would, if accepted result in the granting of a credit 

exceeding the credit to which he is entitled. 

 

Additional tax is also chargeable on estimated assessments in terms of s 45 of the Income Tax Act.  A 

taxpayer who commits a repeated offence is liable to additional tax of up to 200% of the default tax. This 

penalty level is often reserved for tax evaders or where there is deliberate intention to evade paying tax. 

The Commissioner may waive in full or reduce additional tax if he considers that the default in rendering 

the return was not due to any intent either to defraud the revenue or to postpone the payment by the taxpayer 

of the tax as chargeable, or that any such omission, incorrect statement or failure to disclose facts was not 

due to any intent to evade tax on the part of the taxpayer. The waiver must however be supported by facts 

from the taxpayer. For instance, the Commissioner and courts when imposing the penalty are obliged to 

consider the triad of the personal circumstances of the offender, the offence and the interests of the society 

(see S v Zinn 1969 (2) SA 537 (A) at 540G). The submissions made by the taxpayer and as well as his 

cooperation with the tax authority are critical inputs in the penalty loading model. On the other hand, where 

there is deliberate intention to evade tax, the Commissioner and the courts have often refused to waive the 

penalty. It was stated in CRS PVT LTC vs ZIMRA that where the intention to evade, in any one of the 

three alternatives namely direct intent, awareness of certainty and awareness of possibility is evinced, 

neither the Commissioner in the first instance nor the court as a court of revision can on appeal in the wider 

sense remit or waive the additional tax to anything other than 100%. 

  

The Commissioner may, either before or after an assessment is issued, agree with the taxpayer on the 

additional amount to be charged and the amount so agreed shall not be subject to any objection and appeal. 

He may, either vary the agreed assessment if he subsequently discovers that the taxpayer, at the time the 

additional amount was agreed, withheld information which could have had an effect of him making a 

different decision.  

 

 

 



 

 

Decision Impact 

 

Additional tax is punitive and must be avoided at all costs. Although tax errors are inevitable, once 

taxpayers discover them they should make voluntary disclosures. A voluntary disclosure, allows taxpayers 

to obtain a complete penalty waiver or a significant reduction.  Nevertheless the amount of tax and interest 

will remain due. The disclosure must be honest and truthful. In practice ZIMRA requires the total tax owed 

for the period to be paid, you should not have received a waiver in the same year, should have an excellent 

history of compliance and you should supply a reasonable cause for waiver, in order to remit penalty.  
 

4.1.3 Government proposes changes to mining royalty regime  
 

Background 

 

Law and Interpretation 

 

Incremental gold output 

The Finance Act [Chapter 23:04] of 2017 gives provisions in relation to rates of mining royalties, duty and 

fees in section 37, and a schedule thereto requires for a rate of 5% to be paid as a royalty on gold produced 

by other miners who have not realised any increment in their output in the current year of assessment 

compared to the output as at the end of the preceding year of assessment. Those gold producers who would 

have realised an increment in their production in the current year of assessment pay a royalty on gold 

amounting to 3% on the incremental or additional output only. Meanwhile the small scale gold miners on 

the other hand enjoy a reduced rate of 1% of the gross fair market value of the gold produced.  At issue 

however is how the benefit on incremental gold production for purposes of reduced rate of 3% is calculated. 

A reduced rate of royalty of 3% (normal rate is 5%) applies on incremental gold output based on the 

previous year’s production as a base year and determined at the end of the financial year. The reduction is 

applied in settlement of future tax obligations and not available to small-scale gold miners. The bill amends 

the provision by stating the value of the incremental gold production shall be the value of the gold output 

in question based on the average prices realised for the gold in the year of assessment in which the reduced 

royalty is claimed. This provision has effect from the year of assessment ending on the 31st of December, 

2014, and applies to every subsequent year of assessment.  Meanwhile, the incremental output subject to 

the 3% of royalty; is to be determined at the end of the financial year. The benefit is not refunded to the 

taxpayer but used to pay future tax obligations.  

 

Penalties for late remitted royalties 

The Finance Minister has recently amended section 37A (“Collection of mining royalties”) of the Finance 

Act through the Finance No.3 Bill of 2018. This amendment has seen the collection rules being tightened 

for taxpayers since the Commissioner now has the power to give a notice to a person who would have 

defaulted remittance of royalties in due time to pay double the amount of the royalties payable ( the primary 

civil penalty).  If a person to whom the notice has been issued, fails without just cause to comply with the 

notice within the first 7 days of the period of 181 days, he or she shall be liable for a secondary civil penalty 

of US$30 (or the maximum monetary figure specified from time to time for level four, whichever is the 

lesser amount) for each day the person remains in default, not exceeding a period of 181 days. If the person 

continues to be in default after the 181 days, he or she shall be guilty of an offence and liable on conviction 

to a fine not exceeding level ten or to imprisonment for a period not exceeding 6 months or to both such 

fine and such imprisonment. It is only when the Commissioner is satisfied that the default was not wilful 

that he or she will waive the payment or refund the whole or part of any secondary civil penalty to the 

taxpayer.  The amount of a primary and secondary civil penalty shall be paid into and form part of the 

funds of the ZIMRA, hence once it becomes due, it shall be recoverable in a court of competent jurisdiction 

by proceedings in the name of the ZIMRA.  

Decision Impact 

 

The introduction of penalties will enforce compliance. However the penalty level of 100% is too high. 



 

 

 

4.1.4 Insurers or estate agents to deduct tax on property or insurance commission  
 

Background 

 

Brokers and agents are paid commission for initiating business to insurers and reinsurers which is a certain 

percentage of insurance premiums. The Income Tax Act defines property or insurance commission as an 

amount paid or payable by an insurer or estate agent to a freelance agent in respect of any act done by that 

agent on its behalf as an insurance agent, insurance broker or property negotiator. An insurance agent sells 

insurance policies for a commission. An insurance broker is a person who, on behalf of any other person, 

negotiates insurance business with insurers and includes a person who negotiates reinsurance business on 

behalf of any other person.  A property negotiator is a person who, on behalf of an estate agent or estate 

agents introduces parties to the sale or lease of immovable property to each other or to the estate agent, or 

negotiates or concludes the sale or lease of immovable property. Commission excludes amounts in the 

nature of remuneration. Remuneration covers amounts in the nature of salary, leave pay, allowance, wage, 

overtime pay, bonus, gratuity, commission, fee, emolument, pension, superannuation allowance, retiring 

allowance, stipend, etc.,  whether in cash or otherwise and whether or not in respect of services rendered.  

Commission payable to an agent, broker or property negotiator of a dependent nature is nevertheless 

remuneration. The main issue for consideration is withholding tax on the amount of commission paid to a 

freelance agent.  

 

Law and Interpretation 
 

Para 2 of the 32nd Schedule to the Income Tax Act provides as follows: “2(1) Every principal who pays a 

commission to a freelance agent shall withhold property or insurance commission tax from that commission and shall 

pay the amount withheld to the Commissioner-General on or before the 10th day of the month following the month 

in which the payment was made or within such further time as the Commissioner-General may for good cause allow.”  

Thus insurer or estate agent should deduct tax on commission paid to a freelance agent and remit to the 

ZIMRA on or before the 10th of the month following accompanied by tax return (REV5). The withholding 

tax is levied at the rate of 20% of the gross commission. A freelance agent is one who is not engaged in 

the capacity of an employee by the insurer or estate agent. It is the responsibility of the payer of commission 

namely; insurer, reinsurer or estate agent (the payer) to withhold taxes on the commission paid to the 

freelance agent. Only when the payer defaults in withholding the tax, would the responsibility shifts o the 

freelance agent. Where insurance commission tax is withheld, the insurer or reinsurer shall provide the 

broker with a certificate which shows the amount of the commission and the amount of the property or 

insurance commission tax withheld. Failure to withhold tax on the commission paid to the broker by the 

insurer or reinsurer will make the insurer or reinsurer personally liable for the payment to the 

Commissioner-General of an amount of insurance commission tax which was payable and an additional 

amount equal to such tax, implying a 100% penalty. A tax return (REV5) not submitted is subject a civil 

penalty of $30 a day up to 181 days. Beyond 181 days the payer may be prosecuted.  The Commissioner 

has the power to recover the tax in any court of competent jurisdiction and to waive payment of the whole 

or part of the tax payable if he or she is satisfied that the insurer or reinsurer had no intention to evade the 

tax.  

 

The 20% withholding tax is not final tax, the freelance will still be required to submit an income tax return.  

He must pay provisional tax (QPDs) as required by the law which together with the 20% property or 

insurance commission tax would be credited against income tax chargeable on his commission and other 

income from his trade and investment on submission of an income tax return. A refund is granted in 

instances where it is proved to the satisfaction of the Commissioner that the amount of insurance 

commission tax charged was in excess of that required by the law provided the claim is made within six 

years from the date of payment of such tax. Meanwhile an insurer, a reinsurer or an estate agent should 

deduct 10% withholding tax on payments made to a freelance agent not in possession of a tax clearance 

(ITF263), in addition to 20% property insurance commission. This tax is also offset against income tax 

payable upon the freelance agent filing an income tax return.  



 

 

 

Decision Impact 

 

The impact to an insurer or reinsurer is that they required to deduct tax on insurance commission which 

they may not have received in the first place. In practice, the freelance will deduct his commission before 

paying over the balance of the premiums to the insurer or reinsurer. This makes the withholding tax system 

on property or insurance commission difficult to implement. To guide against non-compliance, insurers or 

reinsurers should consider requesting freelance to pay over part of the commission representing the tax so 

that the insurer or reinsurer honour its tax obligation to the ZIMRA.  

 

4.2 Announcements 

4.2.1 File your PAYE return (ITF16) to avoid penalties 
 
Background 

 

The first quarter of the year is one of the busiest periods with the ITF 16 being due on the 31st  of January 

and the ITF 12C due in April 30. Employers need to make sure that their end of year tax adjustments are 

done before the due dates approach to avoid last minute rush. They are expected to reconcile their payrolls 

and ensure the correct tax is collected per employee by the end of the year. The Human Resources and tax 

department need to work hand in hand to account for the annual payroll. 

 

Law and Interpretation 

 

ZIMRA is reminding taxpayers especially employers to make their end of year tax adjustments.  Employers 

are expected to reconcile their payrolls and ensure the correct tax is collected per employee so that they 

extract the ITF 16 Return and submit it to ZIMRA by 30 January 2019. The following e-mail addresses 

should be used to submit the ITF16 Returns: 

 

fdsChiredzi@zimra.co.zw   

fdsGweru@zimra.co.zw    

fdsHarare@zimra.co.zw    

fdsHwange@zimra.co.zw   

fdsKadoma@zimra.co.zw   

fdsKwekwe@zimra.co.zw   

fdsMasvingo@zimra.co.zw   

fdsMhlbyo@zimra.co.zw   

fdsMutare@zimra.co.zw   

fdsVicFalls@zimra.co.zw  

     

PAYE year end procedure 

Every month employers are required to submit PAYE returns (P2) on or before the 10th day of the following 

month for employees earning $350 and above. Both, remuneration in cash and through other benefits 

should be taken into account. An ITF 16 is an annual summary of employees’ earning details i.e salary, 

wages, allowances, benefits or pensions, whether in money or otherwise paid to all employees during the 

tax year and taxes withheld. It should include all the employees’ personal details, earnings, benefits, 

allowances and deductions regardless of the period of employment. In terms of paragraph 4 of the 13th 

Schedule of the Income Tax Act every employer should furnish an ITF 16 to the Revenue Authority within 

30 days of end of year of assessment i.e. end of January and within 14 days of ceasing trading. For those 

operating manual payrolls a standard format of the ITF 16 is obtainable from the revenue authority. In the 

case of those on Final Deduction System (FDS) the return is furnished electronically and as proof of 

submission taxpayers must ensure they get an acknowledgment of receipt from the Revenue Authority. 

Taxpayers must ensure the total salaries and wages as shown on the ITF16 corresponds to the total of 
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salaries and wages (staff cost) shown in the financial statements, otherwise they may be called upon to 

explain the variance to the Commissioner. If the ITF 16 is understated, the Commissioner may seek to 

charge additional PAYE or he may disallow excess for corporate tax purposes. This explains why ITF 16 

must include details and entitlements of all employees. Failure to submit the ITF 16 results in a civil penalty 

of $30 a day up to a maximum of 181 days, after that the employer or his representative e.g. the public 

officer may face prosecution if he fails to submit the ITF 16. 

 

 

Employer Requirements 

It is the duty of every employer who is not on FDS, to issue employees’ tax certificate (P6) from every 

employee from whom he has deducted PAYE. The P6 must be delivered to each employee or former 

employee or his trustee to whom remuneration was paid within 30 days of year end, or 30 days of the 

employee ceasing to be an employee or 14 days of the employer ceasing to be an employer. The employees’ 

tax certificate must show the total remuneration of the employee and employees’ tax withheld. All those 

employees who: terminate employment during the year of assessment; change employment during the 

year; work part time at the same time being fully employed by another employer; start employment during 

the course of the year; receive pensions; are executors/ executrix of deceased estates and are in receipt of 

income which is not subject to P.A.Y.E, are required to submit a return on income (ITF 1). It is however 

important to note that the Commissioner General will notify all employees who are required to submit ITF 

1 return by notice in the press. This notice is usually published in the first quarter of each year. All those 

employees whose income consists of employment income only and whose employer was directed to 

administer P.A.Y.E. under the Final Deduction System (F.D.S.) system and did so during the year 

concerned, and the employee was in continuous employment with the same employer for the whole year 

are not required to submit Income Tax Returns. 

 

Keeping of records by the Employer  

An employer should maintain a record of all remuneration paid or payable and employee’s tax withheld 

thereto for every employee in respect of each year of assessment. The record should always be available 

for scrutiny by the Commissioner. These records must be maintained for a minimum of 6 years from the 

end of year of assessment to which they relate. This applies whether or not the employer is operating the 

Final Deduction System (FDS). If no record has been kept for purposes of computing employee tax, or if 

the employer has failed to furnish a return to enable the Commissioner to compute the tax, or an employee 

is about to leave the country without submitting a return for assessment of PAYE, the Commissioner is 

entitled to make an estimated assessment in terms of section 45 (1) of the ITA. In practice, the 

Commissioner can deem all cash payments or withdrawals from the bank which are not supported by 

documentation as salaries and seek to impose employee tax on the amounts. He can also benchmark the 

assessment with other similar persons in the market.  

 

 

Decision Impact 

 

The ZIMRA notice implies that employers should ensure that the correct amount of employment tax is 

borne by the employee and remitted to ZIMRA by employer in order to avoid the situation whereby the 

employer will be obliged to cover for the shortfall, which can prove to be an unnecessary cost on the 

business. It is thus of relevant importance for all employers and employees mandated to submit tax returns 

as specified above to take heed and uphold their obligations in due time to avoid penalties from ZIMRA. 

 

 

 



 

 

 

 

4.2.2 ZIMRA proposed guidelines for fuel rebate 

 
Background 

 

Confederation of Zimbabwe Industries (CZI) has circulated forms it said it received from the ZIMRA 

regarding the claiming of fuel rebate. The forms are comprised of claiming procedure form which offers 

guidelines on the process of claiming the fuel rebate and the application for registration as a beneficiary 

of fuel rebate with the ZIMRA.   
 

 



 

 

 

 
 



 

 

 
 

 

 

 

 

 

 

 

 

 



 

 

 



 

 

 
 

 

 



 

 

 



 

 

 



 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Disclaimer Clauses 

 

The information contained in this MTU is for general guidance only and is not intended as a substitute for specific 

advice in considering the tax effects of particular transactions. Whilst a lot of care has been taken in the compilation 

of the information and opinions contained in this publication, no liability is accepted for the consequences of any 

inaccuracies contained in this guide. The information does not constitute a legal advice nor can it be relied on in any 

dispute with the tax authorities and shall not constitute any legal or tax opinion in this or any jurisdiction.  The analysis 

contained in this MTU is based on the current legal framework which is subject to change and Tax Matrix (Pvt) Ltd 

or its employees assume no obligation to update or otherwise revise the materials contained in this or any of its MTUs. 

In making their considerations, recipients or people with access to the MTU are advised to make their own 

independent assessments, and, in this regard, to consult Tax Matrix or their own professional advisors before taking 

any action. The information and opinions contained in this MTU is valid as at the date of uploading on the website, 

preparation or compilation, any of its contents may be subject to change without notice.  The information contained 

and opinions contained in this MTU are for the purpose of general information (“the purpose”) and for no other 

purpose.  The company disclaims any responsibility for the use of the information contained herein for a different 

purpose or context. The information and opinions contained herein must not be copied, published, reproduced or 

distributed in whole or in part to others at any time by the recipients. Tax Matrix (Pvt) Ltd retains all intellectual 

copyright information contained and opinions contained in this MTU.  Recipients should seek the written permission 

of the company before distributing copies of information and opinions contained in the MTU to third parties. 
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