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1. Introduction 

 

1.1 June 2019 Monthly Tax Update Highlights 
 

We are honored to present our June 2019 Monthly Tax Update (MTU) which is designed to keep businesses 

and individuals informed of the latest tax issues and bring value to both. Through our MTUs, we analyze 

tax developments to ensure that our valued clients are kept in tune with changes in the tax world. It is our 

sincere hope that these MTUs will keep our clients updated with information that includes changes in tax 

and other related laws, court decisions, announcements and interpretations that bring relevancy to the 

business environment. 

Zimbabwe dollar to be sole legal tender in domestic transactions 

The Minister of Finance and Economic Development Professor Mthuli Ncube has through Statutory 

Instrument (SI) 142 of 2019 taken a bold move against re-dollarization by designating the Zimbabwe dollar 

represented by the bond note and the RTGS dollar as the sole currency for transactions within Zimbabwe, 

thereby technically banning the use of foreign currency in settling obligations within Zimbabwe. The 

measure takes effect from the 24th of June 2019. Exception for the use of foreign currency is for purposes 

of paying of duty and VAT upon importation of goods as well as paying airfares to airlines.   

Government increases ring-fenced bird and bird feed imports 

The government has increased the quantity of specialised bird feed to be imported into the country by 

Southsea Investments (Private) Limited, trading as Birds at Thirty through Statutory Instrument 124 of 

2019 [Customs and Excise (Suspension) (Amendment) Regulations, 2019. 

Trademarks and brands are deemed movable property  

The court held trademarks affixed to the containers and products and the products in their own right 

constituted movable property and where the containers or products are tradeable or physically situated in 

Zimbabwe then the supply of trademarks is also within Zimbabwe notwithstanding the services are 

supplied for the benefit of and contractually to a person who is not a resident of Zimbabwe and who is 

outside Zimbabwe at the time the services are rendered. Therefore section of s10 (2) (l) of the VAT Act 

which provides for zero rating of exported services does not find application under the circumstance. 

Remittance of taxes in foreign currency in light of SI 142 of 2019 

The ZIMRA has through its public notice issued on Friday the 28th of June 2019 gave guidance regarding 

payment of taxes following gazetting of SI 142 of 2019. It provides that “All taxes that were collected, 

received or accrued prior to SI 142 of 2019 are paid in terms of the provisions of the prevailing legislation. 

Tax returns and payments shall be prepared and submitted in the manner provided in the legislation and as 

guided by the Commissioner General of ZIMRA. The taxes should be paid in local currency and in foreign 

currency as provided in the legislation. This requirement applies to all tax heads without exception”.  

Taxpayer’s right to request reasons for assessments of prescribed periods   

Incidents of the Commissioner General raising assessments for periods beyond 6 years without explanation 

is on the increase. These assessments sometimes go back as far as 2010 tax year. It is the general design 

of our law that the assessment and collection of internal revenue taxes be done only within a limited period. 

There are exceptions to this rule but the onus is on the Commissioner General to provide reasons for 

breaching this rule if taxpayer demands explanation  

Misalignment in tax rules when income tax is paid in foreign currency  

Notwithstanding the announcement of SI142 which denominates the Zimbabwe dollar as the sole legal 

tender for domestic transactions and banning the use of foreign currency on such transactions, the payment 

of taxes in foreign currency will continue into the future. Meanwhile, the ZIMRA through a public notice 

commanded taxpayers to pay provisional income tax (Quarterly Payment Dates; QPDs) in foreign currency 

when taxable income is earned, received or accrued in whole or partly in foreign currency. There are tax 

issues of requiring income tax in foreign currency.  

VAT status of “Pro forma invoices”  

Businesses often issue pro forma invoices in order to mitigate the risk of remitting VAT on invoices not 

yet settled by their customers. This practice does not completely exonerate taxpayers from this risk. The 

proforma invoice may still be deemed an invoice for purposes of output VAT. Besides this, the Finance 

Act 2019 revised time of supply rules to include time goods are delivered or services performed. This 



 

 

means delivery notes in the absence of tax invoice or payment may trigger output VAT and bringing the 

issue of proforma invoices is under spot light.  

ZIMRA directive on payment of QPDs in foreign currency  

The current tax regime compounded by the introduction of SI 33 of 2019 which took a baby steps towards  

the introduction of the Zimbabwe dollar by accepting the USD and RTGS$ are not 1:1 and the revival of 

rules for paying taxes in foreign currency introduced in 2009. Earlier the ZIMRA issued public notices for 

submission of returns and payment of VAT and PAYE and on 19th of June 2019 the Commissioner General 

of ZIMRA issued the guidelines on filing of income tax returns and payment of provisional income tax 

(QPDs) (Public Notice no. 26 of 2019)  to complement the earlier public notices.  

The ZIMRA rates of Exchange 

The Zimbabwe Revenue Authority is now publishing weekly exchange rates (“the ZIMRA rates) for use 

for purposes converting transactions when paying taxes to the Authority. The rates are available on their 

website and are issued on a weekly basis. 

ZIMRA directive for paying withholding tax in foreign  

The background to the payment of taxes foreign currency is from the time Zimbabwe introduced multi-

currency in 2009 culminating into the introduction of s4A in the finance act and s38 in the VAT Act. In 

order to buttress on this requirement, the commissioner general of Zimra has issued a public notice: 

“submission of withholding tax returns and payments”, as fully explained in this article.   

RBZ directive following in support of SI142 

Following the gazetting of SI 142 which introduced the Zimbabwe dollar as the sole legal tender for 

domestic transactions as well as banning of foreign currencies as legal tender for domestic transactions, 

the Reserve Bank of Zimbabwe issued Exchange Control Directive RU102/2019 in order to give direction 

and guidance to authorised dealers on the on the interpretation and implementation of the SI.  
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1.2 Tax Matrix News and Developments 

 

1.2.1 Upcoming tax seminar  

 

 



 

 

1.2.2 Tax and Business Interface Week, 2019 
 

 
 

 



 

 

1.2.3 Monthly Tax Update 

 

 

 

 

 



 

 

1.2.4 Matrix 2019 Taxation Books 
 

 

 

 



 

 

2. Legislation 
 

2.1 Acts 

 
Nothing to report 

2.2 Statutory Instruments 
 

 

2.2.1 Zimbabwe dollar to be sole legal tender in domestic transactions 
 

Background 

  

The Minister of Finance and Economic Development Professor Mthuli Ncube has through Statutory 

Instrument (SI) 142 of 2019 taken a bold move against re-dollarization by designating the Zimbabwe dollar 

represented by the bond note and the RTGS dollar as the sole currency for tender purposes within 

Zimbabwe, thereby technically banning the use of foreign currency in settling obligations within 

Zimbabwe. The measure takes effect from the 24th of June 2019. Exception for the use of foreign currency 

is for purposes of paying of duty and VAT upon importation of goods as well as paying airfares to airlines.   

 

Law and interpretation  

 

The Minister of Finance and Economic Development has, in terms of section 64 as read with section 44A 

of the Reserve Bank of Zimbabwe Act [Chapter 22:15] made regulations titled as the Reserve Bank of 

Zimbabwe (Legal Tender) Regulations, 2019. According to the regulations, Zimbabwe dollar shall be the 

sole currency for legal tender purposes in Zimbabwe in all transactions with effect from the 24th June, 

2019. The British pound, United States dollar, South African rand, Botswana pula and any other foreign 

currency whatsoever shall no longer be legal tender alongside the Zimbabwe dollar in any transactions in 

Zimbabwe. The references to the Zimbabwe dollar shall be the (i) bond notes and coins, and (ii) the 

electronic currency i.e. the RTGS dollar, provided bond notes and RTGS dollars shall be at par (1:1) with 

the Zimbabwe dollar. Meanwhile, references to the currency of Zimbabwe shall, with effect from the 24th 

June, 2019, be construed as references to the form of legal tender and the electronic currency with which 

the term “Zimbabwe dollar” is referred to. The SI provides further that:” Savings 3. (1) Nothing in section 2 

shall affect— (a) the opening or operation of foreign currency designated accounts, otherwise known as “Nostro FCA 

accounts”, which shall continue to be designated in the foreign currencies with which they are opened and in which 

they are operated, nor shall section 2 affect the making of foreign payments from such accounts; (b) the requirement 

to pay in any of the foreign currencies referred to in section 2(1) duties of customs in terms of the Customs and Excise 

Act [Chapter 23:02] that are payable on the importation of goods specified under that Act to be luxury goods, or, in 

respect of such goods, to pay any import or value added tax in any of the foreign currencies referred to in section 2(1) 

as required by or under the Value Added Tax Act [Chapter 23:12 ]. (2) Notwithstanding section 2 it is permissible to 

tender any of the foreign currencies referred to in section 2(1) in payment for international airline services”. The 

policy instrument is backed by the RBZ directive which provides among other issues for the adjustment of 

interest rate from 15% to 50% interest rate, the removal of caps on margins for banks for interbank foreign 

exchange transactions and increasing the supply of foreign currency on the interbank foreign market.  

 

 

 

 

 

 



 

 

Decision Impact 

 

There are various implications of SI 142 alone and its interaction with other laws, among them are:  

 

 Legality: It appears the Minister has acted ultra vires because the law does not allow him to enact new 

law. The new law comes about because s64 of the Exchange Control Act as read with s44A of the 

same Act only allows him to add currency to the legal tenders and not to remove a currency from a list 

of legal tenders for purposes of domestic transactions which SI142 seeks to do.  

 Paying of taxes in foreign currency: The payment of taxes is predicated on earning of income in 

foreign currency, if the earnings are in foreign currency whether legal or illegal trading in foreign 

currency taxes will payable in foreign (as fully explained in 4.1.1 below). SI 142 is however specific 

regarding paying VAT and customs duty on importation of certain luxury goods in foreign currency. 

 Prohibition of dealing in foreign currency: Outside the SI , section 4 of the Exchange Control 

Regulations  makes it illegal to buy, borrow or sell foreign currency from an unauthorized dealer 

 Possession of foreign currency: It appears the possession of foreign currency remains legal as there 

are no regulations prohibiting the possession of foreign currency, however, possession in the course of 

dealing with foreign currency is a punishable offence in terms of SI 122A of 2019. 

 Foreign currency transactions: Although stating the obvious, the law has not outlaw receiving and 

paying cross border transactions in foreign currency. Therefore payment of foreign school fees (other 

for local institutions) remains in foreign currency.  

 Diaspora remittances: reading through the statutory instrument it bans the use of foreign currency as 

a legal tender in a “transaction” in Zimbabwe. A transaction is defined by Collins Dictionary as 

agreement providing for exchange of goods or services. This does not seem to affect remittances from 

diaspora and these in our view are accessible in the currency of remittances.  

 Paying of salaries and wages in foreign currency: Employment contract involves exchange of 

services and in our view deemed as a transaction for purposes of the Statutory Instrument therefore 

paying of employees within Zimbabwe in foreign currency is not allowed.  

 Penalties: The SI has not put in place penal measures to prevent the use of foreign currency. However, 

the current laws, (Exchange Control Act, Chapter 22:05) provides for penalty for buying and selling 

of foreign currency from a person other than an authorized dealer (banks, bureau de change etc.) as 

well as selling commodities in foreign currency without a licence from the RBZ.  

 Economic Impact: The Zimbabwe dollar as the sole legal tender in the country for domestic 

transactions is likely to bring sanity and certainty in tax administration and remittances since the 

headache of currency conversions has been eliminated. However, the impact will be felt differently 

amongst sectors of the economic and this will also affect the payment of taxes. There are also fears 

that shortages will be experienced with the banning of foreign currency.   

 

2.2.2 Government increases ring-fenced bird and bird feed imports 
 

Background  

 

The government has increased the quantity of specialised bird feed to be imported into the country by 

Southsea Investments (Private) Limited, trading as Birds at Thirty through Statutory Instrument 124 of 

2019 [Customs and Excise (Suspension) (Amendment) Regulations, 2019. 

 

Law and Interpretation 

 

The Minister of Finance and Economic Development has, in terms of section 235 as read with section 120 

of the Customs and Excise Act [Chapter 23:02], made regulations relating to suspension of duty on live 

birds and specialised bird feed imported by approved importers. The regulations have increased the ring-

fenced import of specialised bird feed from 9 000 kilograms to 12 000 kilograms per quarter while the 

number of birds was set at 50 birds per quarter up to a maximum of 4 quarters by Southsea Investments 



 

 

(Private) Limited. These Schedule to the Customs and Excise (Suspension) Regulations, 2003, published 

in Statutory Instrument 257 of 2003 (principal regulations), was amended in section 9FF by the deletion 

of the Schedule and substitution of the following:  

 
“Name of approved importer Ring-fenced goods 

Southsea Investments (Private) Limited, trading as 

Birds at Thirty 

1. 12,000 (twelve thousand) kilograms of specialised 

bird feed per quarter 

2. 50 (fifty) birds per quarter up to a maximum of 4 

(four) quarters.” 

 

 

Decision Impact 

 

The move to reduce the number of birds ring-fenced for import will see a decrease in the importation of 

the parent birds by the authorised importer. This is likely to cause some decrease in the production of 

chicken and hence into the market and may see an increase in prices of chicken unless some other measures 

have been put in place. 

 

2.3 Bill Watch 

 

Nothing to report 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

3. Court Cases & Appeal 
 

3.1 Court Appeal 

3.1.1 Trademarks and brands are deemed movable property  

 

 

 

 

 

The Facts 

 

This an appeal case to the Fiscal Court of Appeal by CA (Pvt) Ltd a local company and part of a group with 

various entities throughout the world and the ultimate parent being an American Holding Company. CA (Pvt) 

Ltd provided services to E, a non-resident person who was outside Zimbabwe the time the services. E, a 

member of the same group and non-resident of Zimbabwe was assigned by the holding company rights to 

trademarks and brands in connection with the manufacture and sale outside the United States of American 

concentrates, beverages bases and syrup used in the production of beverages. CA (Pvt) Ltd executed the 

Case name CA (Pvt) Ltd vs The Commissioner General of the ZIMRA HH 343-19 

Facts  This is an appeal case for VAT assessments in terms of s10 (2)(l) of the VAT Act on CA 

(Pvt) Ltd  based on agreements whose origin was in 1996 and amended in 2007, with no 

material key difference in respect of services to be provided.  
 CA (Pvt) Ltd is a local company and part of a group of various entities throughout the world 

and the ultimate parent being an American Holding Company. 

 Certain E, a member of the same group and non-resident of Zimbabwe was assigned by the 

holding company rights to trademarks and brands in connection with the manufacture and 

sale outside the United States of American concentrates, beverages bases and syrup used 

in the production of beverages 

  CA (Pvt) Ltd executed the agreement with E in 1996 and in terms of that agreement, E 

authorised the former to provide to the manufacturers, sellers and distributors namely 

“Authorised Bottlers” of beverages and syrups (the Products) manufactured outside Untied 

States of America consulting services pertaining to the manufacture, quality control and 

marketing of the Products and the additional services in the field of finance, external affairs, 

human resources, management of information systems and technical fields connected with 

manufacture and sale of the Products.  

 The 1996 agreement was replicated in 2007, except that the 2007 did not explicitly deal 

with the manufacturing aspects covered in the 1996 agreement and it provided that the 

agreement supersedes all other agreements between the parties on the subject matter. 

 The ZIMRA issued VAT assessments on CA (Pvt) Ltd pursuance to the amount payable 

under the agreement arguing that trademarks identifiable under the agreement were 

movable goods which could only be identified with the movable goods (the Products) 

situated within Zimbabwe and accordingly s10(2)(l) which provided for zero rating of 

exported services did not find application. .   

Jurisdiction   Zimbabwe Fiscal Appeal Court 

Issues for 

determination 

 Whether the services rendered by CA (Pvt) Ltd to E for which CA (Pvt) Ltd was paid, were 

supplied directly in connection with movable property in Zimbabwe at the time the services 

were rendered. 

 Whether it was appropriate for the ZIMRA to levy penalties as it did, or at all.  

Date of decision  9 June 2016 and 21 May 2019 

Decision   That the ZIMRA was correct in determining that the services were rendered directly in 

connection with brand of soft drinks situated in Zimbabwe and secondly, the brand 

marketing advertisement and other services related to standards, directly in connection with 

the soft drinks situated in Zimbabwe, both of which could not be zero rated  

 That the penalty imposed by the Commissioner of 50% was appropriate considering the 

circumstances of the case and is hereby confirmed.  



 

 

agreement with E in 1996 and in terms of that agreement, E authorised the former to provide to the 

manufacturers, sellers and distributors namely “Authorised Bottlers” of beverages and syrups (the Products) 

manufactured outside Untied States of America consulting services pertaining to the manufacture, quality 

control and marketing of the Products and the additional services in the field of finance, external affairs, 

human resources, management of information systems and technical fields connected with manufacture and 

sale of the Products. The borne of contention was regarding applicable to such services of s10 (2) (l) of the 

VAT Act which provides inter lia that zero rating does not apply to services supplied directly in connection 

with movable property situated in Zimbabwe despite the services are supplied for the benefit of and 

contractually to a person who is not a resident of Zimbabwe and who is outside Zimbabwe at the time the 

services are rendered.  The services were supplied based on agreements whose origin was in 1996 and 

amended in 2007. The two agreements were not materially different, rather the 2007 did not explicitly deal 

with the manufacturing aspects covered in the 1996 agreement and provided that the agreement supersedes 

all other agreements between the parties on the subject matter. The ZIMRA issued VAT assessments on CA 

(Pvt) Ltd pursuance to the amount payable under the agreement arguing that trademarks identifiable under 

the agreement were movable goods which could only be identified with the movable goods (the Products) 

situated within Zimbabwe and accordingly s10(2)(l) which provided for zero rating of services for the benefit 

of and contractually to a person who is not a resident of Zimbabwe and who is outside Zimbabwe at the time 

the services are rendered did not find application. 

 

Relevant Legislative Provisions and Case Law 

 Relevant Legislation  

 Section 10 (2)(l) of the VAT Act zero rating on exported services 

 Section 33 of the Value Added Tax Act 

 Section 10(3) of the Value Added Tax Act documentary proof of export  

 

Relevant Case Law  

 L v Commissioner of Taxes 1975 (2) SA 649 (RAD  

 Protective Mining & Industrial Equipment Systems (Pty) Ltd (formerly Hampo Systems (Pty) Ltd) 

v Audiolens (Cape) (Pty) Ltd 1987 (2) SA 961  

 Liebenberg v Koster Village Council 1935 TPD 413 at 417- 418  

 Torf’s Estate v Minister of Finance 1948 (2) SA 283 (N) at 293  

 South African Appellate Division of Olley v Maasdorp & Anor 1948 (4) SA 657 at 665-6  

 

Court reasoning and decision   

Issue  Court reasoning and decision  

Whether the 

services rendered 

by CA (Pvt) Ltd to 

E for which CA 

(Pvt) Ltd was 

paid, were 

supplied directly 

in connection with 

movable property 

in Zimbabwe at 

the time the 

services were 

rendered. 

 

The legislation  

 That s10 (2) (l) and (3) of the VAT Act is relevant to the matter at hand 

 That s 10(2)(l) zero rates services “supplied for the benefit of and contractually to a person 

who is not a resident of Zimbabwe and who is outside Zimbabwe at the time the services  

are  rendered,  not  being  services  which  are  supplied  directly  in connection with: (ii) 

movable property situated inside Zimbabwe at the time the services are rendered, except 

movable property which: A is exported to the said person subsequent to the supply of 

such services; or B forms part of a supply by the said person to a registered operator and 

such services are supplied to the said person for purposes of such supply to the registered 

operator; and not being services which are the acceptance by any person of an obligation 

to refrain from carrying on any trade, to the extent that the carrying on of that trade would 

have occurred within Zimbabwe” 

 That the operator should however obtain and retain documentary proof acceptable to the 

CG and yet CA did not do so.   

 That the submission by CA that “no issue arises as to the fact that it has complied with 

s10 (3) of the VAT Act” was misconceived and so was its contention that the section did 

not form part of the ZIMRA’s case.  



 

 

 That to reiterate the warning given to all appellants by MCDONALD ACJ in L v 

Commissioner of Taxes 1975 (2) SA 649 (RAD) at 652 that: “It was for the appellant to 

examine all the grounds upon which his appeal might fail and only proceed after having 

done so.” 

Whether s 10 (3) of the VAT Act was established by CA (Pvt) Ltd 
 That it was therefore remiss of CA to seek to rely on what the ZIMRA, on whom no onus 

lay, did not do in order to save its appeal from collapse.  

 That according to s 10 (3) for zero rating to apply on the services supplied by CA to E, 

the onus is on CA to produce documentary proof.  

 That the vouchers CA raised and the payment invoices issued to it would constitute 

documentary proof acceptable to the Commissioner and thus it satisfied s 10 (3) 

requirements. 

Whether the services were supplied for the benefit of and contractually to a person who is not 

a resident of Zimbabwe and was outside Zimbabwe at the time the service was rendered. 

 That two service agreements were executed with E, a non-resident and a person outside 

Zimbabwe at the time the agreements were executed.  

 That the only credible services arising from the two agreements were the marketing of 

branding services rendered to E by CA in Zimbabwe, Zambia and Malawi and the 

marketing of beverage services rendered to both E and local bottlers and plants in 

Zimbabwe, Zambia, Malawi, Mozambique and Angola.  

 That the services were rendered for the benefit of and contractually to E.  

 That agreements mandated CA to render the services to E and for the benefit of local third 

parties such as authorised bottlers who manufactured, distributed and sold the beverages 

to which the brands were affixed.  

 That CA’s documents demonstrated that the services that could possibly have been 

rendered by it, whether they be characterised as the marketing of brands or the marketing 

of beverages were directly connected to the sale of beverages. 

 That the  phrase “the benefit of and contractually to” are not qualified by such words as 

the “sole” or “ dominant” or “main” or one of the main” and therefore do not require the 

Commissioner or on appeal the Fiscal Appeal Court to assess the extent of the “ benefit 

of” and contractual link to the affected taxpayer.  

 That this favours the taxpayer because the words must be given a wide ambit and secondly 

if at all the words could be construed as ambiguous then the contra fiscum rule would 

favour interpreting them in favour of the taxpayer.  

 That based on this, CA established on a balance of probabilities that the services rendered 

to E were rendered for the benefit of and contractually to E, a non-resident, who was 

outside Zimbabwe at the time the services were so rendered. 

Whether the services were supplied directly in connection with movable property situated in 

Zimbabwe at the time the services were rendered 

 That while CA demonstrated that branding constituted a separate and distinct concept of 

creating awareness and brand equity in both old and new products its literature and the 

definition of brand proffered in its oral testimony showed the term was used 

interchangeably with either the trade mark or distinctive sign on a product or service to 

which it was attached or with the product. 

 That in Protective Mining & Industrial Equipment Systems (Pty) Ltd (formerly Hampo 

Systems (Pty) Ltd) v Audiolens (Cape) (Pty) Ltd 1987 (2) SA 961 (A) at 979A-C 

GROSSKOPF JA stated that: “The use by manufacturers of distinctive marks upon goods 

which they have made is of very ancient origin, but legal recognition of trademarks as a 

species of incorporeal property was first accorded by the Court of Chancery in the first 

half of the nineteenth century. The right of property in a trade mark had special 

characteristics. One, which it shared with patents and with copyright, was that it was a 

monopoly, that is to say, it was a right to restrain other persons from using the mark. To 

be capable of being the subject matter of property a trade mark had to be distinctive, that 

is to say, it had to be recognisable by a purchaser of goods to which it was affixed as 

indicating that they were of the same origin as other goods which bore the same mark and 

whose quality had engendered goodwill. Property in a trade mark could therefore only be 

acquired by public use of it as such by the proprietor and was lost by disuse.”  

 That the Zimbabwe Trademarks Act [Chapter 26:04] in s 2 defines a trade mark as “a 

mark which is used or proposed to be used in relation to goods or services for the purpose 



 

 

of— indicating a connection in the course of trade between the goods or services and 

some person having the right, either as proprietor or as registered user, to use the mark, 

whether with or without any indication of the identity of that person; and distinguishing 

the goods or services in relation to which the mark is used or proposed to be used, from 

the same kind of goods or services connected in the course of trade with any other person” 

 That a trade mark derives its efficacy from trade of goods or services to which it is affixed 

as a badge of origin and has no independent existence.  
 That  the case of Liebenberg v Koster Village Council 1935 TPD 413 at 417- 418 which 

held that electricity is not “movables sold and delivered” as it could not be “taken 

possession of physically” is not applicable to the present matter. 

 That both the 1996 and 2007 agreements governed the relationship between E and CA 

contrary to its argument that the 2007 one superseded the former.  

 That the 1996 agreement was replete with the services rendered ostensibly to E but in 

reality to the bottlers in connection with the production, sale and distribution phases of 

the beverages and syrup in the bottler’s business.  

 That the right of the CA to superintend over the manufacture of trademarked products in 

the Territory was not superseded by the 2007 agreement but the latter agreement merely 

emphasised the provision of services related to the marketing, research and enforcement 

of the brands of E.   

 That it was common cause that the beverages were contained in a variety of trademarked 

packaging made of glass, plastic and paper.  

 That the brands, being in essence trademarks, were attached to the packaging and that the 

only purpose of marketing and promoting, researching and growing the brand names and 

their value was to sell the beverages and that the beverages, as per CA agreements 

constituted movable property.  

 That the trademarks affixed to the containers and products and the products in their own 

right constituted movable property physically situated in Zimbabwe as contemplated in 

Torf’s Estate v Minister of Finance 1948 (2) SA 283 (N) at 293 which held that goodwill 

was an incorporeal movable property. 

 That unlike goodwill, CA’s trademarks can be seen and touched and that  

 That trademarks are affixed or attached to beverages or products and marketed with and 

on the beverages.  

The meaning of directly in connection with 

 That the phrase directly in connection with connotes a link between the service provided 

and the movable property to which such service attaches.  

 That CA rendered services directly to E in connection with the brands.  

 That no such services were rendered directly in connection with the beverages.  

 That the absence of any relationship between the bottlers and itself negated the existence 

any services that were supplied directly in connection with the beverages, such as their 

manufacture, production, or sale.  

 That the services were provided directly in connection with the brands which those 

trademarks represented and not any item upon which the brands might be placed. 

 That CA recognised that the manufacture or production of the beverages and the 

containers of the beverages and sale of the finished product would be adequate to meet 

the “directly in connection with movables situated in Zimbabwe” requirement.  

 That it was therefore common cause that the beverages fell within the category of 

movable property.  

 That as long as the beverages were in Zimbabwe, and the services were being rendered 

directly in respect of those beverages, the identity of the custodian thereof was irrelevant.  

 That therefore ZIMRA properly applied by the law  

 That the marketing and promoting awareness of the brand pertained to and were 

associated with the sale of the beverages.  

 That the brand affixed to the product was one with the product and the non-existence of 

the product in Zimbabwe would have rendered, the agreement nugatory. 

 That in South African Appellate Division of Olley v Maasdorp & Anor 1948 (4) SA 657 

at 665-6 WATERMEYER CJ suggested that the word “direct’ was analogous to 

“immediate” and at 667 “indirect pecuniary interest” was synonymous with “a financial 

benefit from”.  



 

 

 That the Appellate Division was there seized with the interpretation of the words “any 

direct or indirect pecuniary interest in any contract with the municipality” in s 17 (2) of 

the Municipality Act (Southern Rhodesia Statutes) [Chapter 97]. He stated that: “As to 

the meaning of the words [“any direct or indirect pecuniary interest in any contract with 

the municipality”] it seems to me prima facie that the person has a pecuniary interest in 

a contract if he is so connected with its existence or performance, or in other words so 

circumstanced with respect to it, that his financial position is affected by it either 

beneficially or detrimentally. It is somewhat difficult to draw a clear line of distinction 

between a pecuniary interest in a contract which is direct and one which is indirect 

because the words have no precise legal meaning, but it is clear that the Legislature, by 

using both words, direct and indirect, intended to extend the disqualification beyond the 

immediate parties to the contract”. (Underlining mine for emphasis) 

 That in the present matter the immediate parties to the contract were CA and E.  

 That there were two features in the contract which also made the bottlers immediate 

parties to the contract. The first was the allusion in the preambles of the two contracts to 

the accrual of benefits to the bottlers. In these circumstances, the absence of a direct 

contract between the appellant and the bottlers would be of no moment. The legislative 

provision is properly engaged by a demonstrable proximate and intended link between 

the provision of the service to the non-resident and the movable property physically 

situated in Zimbabwe. Neither the question of ownership of the beverages nor the 

personages to whom the service and benefits accrue at the crucial time of linkage is 

relevant to the determination of whether the service and the movables were directly 

connected. 

 That the contention by CA that marketing relates to the business of the bottlers and not 

to the beverages was self-defeating bearing in mind that the business of the bottlers was 

to manufacture, distribute and sell beverages.  

 That in terms of the contract, CA supplied services for the benefit of E which was outside 

Zimbabwe at the time the services were rendered and were supplied directly in connection 

with movable property, the beverages, situated in Zimbabwe at the time the services were 

rendered. 

Apportionment of the VAT liability between Zimbabwe, Malawi and Zambia 

 That apportionment was to be because the matter was not raised in the letter of objection 

and further the witness was not the sole employee of CA and his sole conduct was 

inadequate to constitute the apportionment of the services rendered by the appellant.  

 That in any event in the absence of the instructions issued to CA by E and any supporting 

documents on the nature and extent of such services it is impossible to determine the 

veracity of the sole witness’s apportionment. 

Conclusion 

 That ZIMRA’s determination that the services were rendered directly in connection with 

the brand of soft drinks situated in Zimbabwe and that the brand marketing advertisement 

and other services related to standards, directly in connection with the soft drinks situated 

in Zimbabwe, both of which could not be zero rated cannot be challenged 

 That accordingly, the objection was correctly disallowed. 

Whether it was 

appropriate for the 

ZIMRA to levy 

penalties as it did, 

or at all. 

 That in assessing the appropriate penalty the court must consider the triad of the offender, 

the offence and the interests of society.  

 That CA did not address the factors the court must consider, but the evidence revealed it 

was generally a law abiding corporate citizen, which always endeavoured to honour its 

tax obligations, it cooperated with the ZIMRA during the investigation and paid its tax 

and penalties when called upon to do so.  

 That there were however disquieting features in the manner CA conducted its appeal 

which raised its moral turpitude (i) it deliberately professed ignorance of the 1996 

agreement (ii) withheld instructions received from E during the VAT period for fear it 

was not favourable to it (iii) it must have been obvious to CA that quality control of 

standards and specifications was directly in connection with the products manufactured 

by the bottlers, which the court was unable to conceive of how such a service could be 

done in the absence of the beverages.  

 That although the failure to pay its VAT obligations was not motivated by an intention to 

avoid or postpone tax liability, CA’s moral turpitude was very high and also the failure 

to pay the VAT on time prejudiced the fiscus.  



 

 

 That, also CA was precluded by s 33 (3) (a) of the VAT Act from introducing the issue 

of penalties on appeal because it failed to raise it in its objection. 

 That considering these circumstances the penalty of 50% is most appropriate thereby 

confirming the penalty imposed by the Commissioner 

Court’s Final 

Decision 
 That the ZIMRA was correct in stating that the services were rendered directly in 

connection with brand of soft drinks situated in Zimbabwe and that the brand marketing 

advertisement and other services related to standards, directly in connection with the soft 

drinks situated in Zimbabwe, both of which could not be zero rated  

 That the penalty imposed by the Commissioner of 50% was appropriate considering the 

circumstances of the case and is hereby confirmed. 

 

Decision Impact 

This case was a critical examination of application of zero rating on exported services excluding such services 

directly connected with movable property situated in Zimbabwe unless such goods are subsequently exported. 

Interestingly the court identified trademarks as movable goods because they were visible through the 

beverages. Another learning point that a taxpayer’s moral turpitude plays a significant role in consideration 

courts of cases for penalty waivers. Additionally, an objection should contain all grounds because courts have 

often denied new matters raised at appeal stage which was not part of the objection.  

 

3.2 Fiscal Appeal 
 

Nothing to report. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

4. Interpretations & Announcements 
 

4.1 Tax Matrix Analysis of Existing and New Legislation 
 

4.1.1 Remittance of taxes in foreign currency in light of SI 142 of 2019 
 

Background  

 

The paying taxes in foreign currency has been part of our law since the introduction of multi-currency in 

2009. Now with the re-introduction of the Zimbabwean dollar through Statutory Instrument 142 and the 

abolition of the use of foreign currency in domestic transactions, it appears there is an end to this era. But 

before we quickly jump to this conclusion, we should put things into perspective. Firstly there are taxes on 

transactions in foreign currency arising before the 24th June 2019. Secondly there will be transactions in 

foreign currency because someone has disobeyed the law and thirdly transactions in foreign transaction 

because these will be international transactions. The ZIMRA has through its public notice issued on Friday 

the 28th of June 2019 gave guidance regarding the first part. It provided that “All taxes that were collected, 

received or accrued prior to SI 142 of 2019 are paid in terms of the provisions of the prevailing legislation. Tax returns 

and payments shall be prepared and submitted in the manner provided in the legislation and as guided by the 

Commissioner General of ZIMRA. The taxes should be paid in local currency and in foreign currency as provided in 

the legislation. This requirement applies to all tax heads without exception”. This article provides an analysis of 

these three scenarios, but should not be construed to be a legal opinion.   

 

Law and interpretation 

 

Transactions before 24th of June 2019 in foreign currency 

Regarding transactions happening before 24th of June 2019 in foreign currency, SI 142 of 2019 which reads 

in part as follows is relevant: “(1) Subject to section 3, with effect from the 24th June, 2019, the British pound, United 

States dollar, South African rand, Botswana pula and any other foreign currency whatsoever shall no longer be legal 

tender alongside the Zimbabwe dollar in any transactions in Zimbabwe..” (Underlined words own emphasis). The 

Cambridge dictionary defines transaction as “an occasion when someone buys or sells something, or when money is 

exchanged (underlining own emphasis) or the activity of buying or selling something; or the process of doing business”. 
The term exchange is defined in turn as “the act of giving or taking one thing in return for another” (Merriam-

Webster online dictionary). It appears from these definitions the remitting of taxes to a tax authority is not a 

transaction. The relevant transaction therefore is that between the taxpayer and its customer, employee etc. 

If such transaction was denominated in foreign currency before 24th of June 2019 tax, it appears liability for 

taxes arises in foreign currency. To buttress this point, taxes such VAT, PAYE and withholding taxes are 

“trust taxes”. They are collected and remitted to ZIMRA by the person who is not the ultimate payer but as 

an agent of the government. The agent has no transaction with the ZIMRA but duty bound to hand over the 

money he has collected. The doctrine of unjust enrichment refrain him from pocketing what is not his. It is 

also a common law principle that he cannot make any profit or acquire any benefit in the course and in the 

matter of his agency without the knowledge and consent of his principal. Where he uses property entrusted 

to him by the principal to make a profit for himself and without the principal's consent is in breach of his duty 

not to make secret profit. Some people could still argue there is no unjust enrichment where the person has 

paid the equivalent of foreign currency in RTGS dollar using the interbank rate. This argument cannot be 

sustained in light of the explicit tax laws which states that taxes must be paid in foreign currency where 

transactions are in foreign currency. 

Transactions after 24th of June 2019 in foreign currency  

Addressing the second category transactions i.e. transaction in foreign currency transactions against the spirit 

of SI142, it is a trite at law that tax follows a transaction regardless of its legal status. It was held in MP 

Finance Group CC v Commissioner, SARS, 69 SATC 141 that income “received by” a taxpayer from illegal 

gains will be taxable in the hands of the taxpayer. The English case of Commissioners of Inland Revenue v 

Aken 63 TC 395, [1990] STC 497 is also in support of this view. It held that; “…. if the activity is a trade, it is 

irrelevant for taxation purposes that it is illegal ...I do not think that the word ‘‘trade’’ in itself has any connotation of 

unlawfulness. There may be lawful trade; there may be unlawful trade. But it is still trade”. The case of CIR v Delagoa 



 

 

Bay Cigarette Co Ltd 1918 TPD 39, also held that “the taxability of a receipt is not affected by the legality or illegality 

of the business through which it was derived.” Therefore it appears where a person has traded in foreign currency 

taxes will arise in foreign currency, regardless of the breach of the law.  

International transactions before or after 24th of June 2019   

For sectors such tourism, mining etc where foreign transactions (international transactions) will be prevalent 

the laws for payment of taxes in foreign currency will continue to apply. SI 142 of 2019 is about banning 

foreign currency on domestic transactions by making the Zimbabwe dollar the sole legal tender. It does not 

outlaw receiving foreign currency on international transactions.  Therefore it does not matter whether the 

transaction occurred before or after 24th of June 2019.  

 

Decision Impact  

 

Taxes with regard to transactions in foreign currency whether or not they arise legally or not appears required 

in foreign currency because the laws which requires taxes to be paid in foreign (section 4A of the Finance 

Act and s38 (4) (a) of the VAT Act) continues in existence. The ZIMRA has also confirmed this position 

regarding transactions occurring before 24th June 2019, which appears correct interpretation of the SI142. 

Taxpayers are therefore urged to comply with the ZIMRA directive in order to avoid penalties which may 

arise from not complying with the law. Meanwhile, SI 142 does not contain penalties for trading in foreign 

which   

 

4.1.2 Taxpayer’s right to request reasons for assessments of prescribed periods   
 

Background 

Incidents of the Commissioner General raising assessments for periods beyond 6 years without explanation 

is on the increase. These assessments sometimes go back as far as 2010 tax year. It is the general design of 

our law requires that the assessment and collection of internal revenue taxes be done only within a limited 

period. Generally, the Zimbabwe Revenue Authority must assess and collect any deficiency tax within six 

(6) years from the end of the relevant year of assessment Also, once a tax return is filed, it cannot be 

withdrawn unless the modification, change or amendment is done by the taxpayer within six years from the 

from the end of the relevant year of assessment, provided that the taxpayer has not received any notice for 

audit or investigation of such return from the ZIMRA. The article examines exceptions for the Commissioner 

and rights of taxpayers with regard to these exceptions 

 

Law and interpretation 

 

Income Tax Act on six year prescription period  

Section 47 of the Income Tax Act allows the Commissioner General to issue additional assessment. It reads 

in part: “Provided that—(i)    no such adjustments or call upon the taxpayer shall be made if the assessment was made 

in accordance with the practice generally prevailing at the time the assessment was made;  (ii)  subject to proviso (i), no 

such adjustment or call upon the taxpayer shall be made after 6 years from the end of the relevant year of assessment, 

unless the Commissioner is satisfied that the adjustment or call is necessary as a result of fraud, misrepresentation or 

wilful non-disclosure of facts, in which case the adjustment or call may be made at any time thereafter.” Thus, 

exceptions to the six year prescription period is when the Commissioner alleged fraud, misrepresentation or 

wilful non-disclosure of facts. 

 

VAT Act on six year prescription period 

Section 41 of the VAT Act provides as follows: “where— (i) any amount of tax chargeable under this Act in respect 

of a supply of goods or services has not been returned in any return required to be furnished under section twenty-eight 

or twenty-nine and in which the said amount is required to be returned; or  (ii) excise duties are imposed in terms of the 

Customs Act; or  (iii) any amount of tax chargeable under this Act in respect of a supply of imported services has not 

been accounted for and paid as required by subsection (1) of section thirteen; or (iv) any amount of tax has been 

incorrectly deducted in terms of paragraph (3) of section fifteen in any return required to be furnished under section 

twenty-eight; and in consequence thereof an amount of tax which should have been paid to the Commissioner, or the 

successor postal company or other postal licensee in terms of this Act has not been paid, that amount shall not be 

recoverable by the Commissioner after the expiration of a period of 6 years reckoned from the date on which that 



 

 

amount became payable in terms of this Act, if it is shown— A. that the failure to pay the amount which should have 

been paid was not due to an intent of the person concerned or any other person under the control or acting on behalf of 

that person not to make payment of tax; and B. that the person responsible for the payment of the amount which should 

have been paid acted in good faith and on an assumption that an exemption or a rate of zero% was in fact applicable in 

respect of the supply referred to in subparagraph (i) or subparagraph (iii) or that any such supply was not subject to tax 

under this Act, or that the amount of tax referred to in subparagraph (iii) was not payable, or that a deduction in respect 

of the amount referred to in subparagraph (iv) was in fact applicable, as the case may be; and  C. that the said assumption 

was based on reasonable grounds and not due to negligence on the part of the said person.”  

Taxpayer’s rights with regard to assessments  

The above statutes precludes the Commissioner from issuing an additional assessment more than six years 

after the date of the original assessment unless he has alleged fraud, misrepresentation of facts, wilful non-

disclosure of facts or negligence on the part of the taxpayer. The law therefore relieves taxpayers of being 

answerable to old tax debts. Thus the test for the Commissioner’s conviction as to fraud or non-disclosure by 

the taxpayer is objective as it necessarily entails positive investigation of the taxpayer’s affairs at least before 

such position is established. The Commissioner must communicate in writing to the taxpayer his satisfaction 

i.e. his findings giving rise to the additional assessment failing which the assessment will be unlawful (See 

ITC 1470 (52 SATC 88). The Administrative Justice Act (s3) and the Constitution of Zimbabwe (s68) protect 

taxpayers against abuse by an administrative authority. The provisions provides that a taxpayer has a right to 

administrative conduct that is lawful, prompt, efficient, reasonable, proportionate and impartial and that is 

also practical and procedurally fair. If his right, freedom, interest or legitimate expectation has been adversely 

affected by administrative conduct he has the right to be given promptly, and in writing, the reasons for the 

conduct. The Zimbabwe Revenue Authority is an administrative authority along with other government 

authorities. It is expected to apply the reasonable person test in its dealings with taxpayers. Taxpayers have 

a right not to be harassed; and deserve to be given an adequate and reasonable notice to produce 

documentation and to be given reason for assessment. Nevertheless taxpayers are required to keep books of 

accounts and other records for six years. In the event that the conduct of the Commissioner General or any 

of his delegated staff has been unreasonable, unfair or irrational taxpayers have the right to seek for the 

protection of the law.  In Case No. IT12951 SARS raised additional assessments for deficiency tax in respect 

of wear and tear on motor vehicles which was not properly claimed. These assessments were raised after the 

statutory allowed period of 3 years and yet the SARS did not make reference to the lapse of time of more 

than three years and merely stated SARS’ intention to issue additional assessments ‘as the onus of proof of 

deductibility of the expenditure has not been discharged’. The taxpayer requested reasons for the assessment 

and specifically asked whether there were ‘… any other reasons other than the issue of onus…’ for the 

additional assessment. SARS’ response concluded with the following statement: ‘We are unable to provide 

any reason other than onus and we believe that the onus provision suffices as a basis for the assessment.’ The 

court held that the  Commissioner must provide evidence that he was satisfied that the circumstances for 

displacing the immunity existed and should state the particular conduct of the taxpayer supporting that 

conclusion (i.e. fraud, misrepresentation or non-disclosure) and that the  alleged conduct must have caused 

the Commissioner not to have assessed the correct amount of tax. It held further the Commissioner’s 

satisfaction as to the circumstances cannot be presumed from the correspondence and actions taken by SARS 

–it is a ‘substantive and far-reaching determination, which should be communicated to the taxpayer’ (citing 

Corbett JA in Natal Estates Limited v SIR [1975] 37 SATC 193). The Commissioner must be able to show 

that he was satisfied as to the nature of the conduct and the link to the failure to assess at the time that the 

additional assessment was issued. It must be noted that the Acts are silent on whether this fact should be 

communicated to the taxpayer, and when.  However, the acts  are silent on the obligation of the Commissioner 

to notify the taxpayer of its findings or to  communication of the Commissioner’s state of mind, yet the courts 

have made it clear repeatedly that the Commissioner’s right to disturb the taxpayer’s immunity from 

reassessment can only be exercised if the Commissioner has satisfied himself. The remedy for the taxpayer 

is to seek reasons for assessment, and if reasons for an additional assessment are requested, it is incumbent 

upon ZIMRA, if not at an earlier stage, at least at that time to disclose the conduct and the causal connection 

that entitled it to issue the additional assessment after the lapse of more than six years. Failure to do so would 

entitle to the taxpayer of judicial review in the High Court or Supreme Court as contemplated under s3 of 

The Administrative of Justice Act or s68 of the Constitution. 

 

 



 

 

Decision Impact  

 

The behaviour by the Commissioner of by passing statutory limits militates against the spirit of cooperative 

compliance particular for large firms which the authority is contemplating introduction. This may alienate 

taxpayers and reduce voluntary compliance. The authority should therefore emulate being a good citizenship, 

and should limit its discretionary powers. Meanwhile taxpayers should seek    

 

4.1.3 Misalignment in tax rules when income tax is paid in foreign currency  
 

Background  

 
Notwithstanding the announcement of SI142 which denominates the Zimbabwe dollar as the sole legal tender 

for domestic transactions and banning the use of foreign currency on such transactions, the payment of taxes 

in foreign currency as fully explained in our above article (4.1) will continue into the future. Meanwhile, the 

ZIMRA through a public notice commanded taxpayers to pay provisional income tax (Quarterly Payment 

Dates; QPDs) in foreign currency when taxable income is earned, received or accrued in whole or partly in 

foreign currency. This is not news but an enforcement of the existing laws because the requirement to pay 

tax in foreign currency has been part of our fiscal statutes since February 2009 when the country adopted the 

multi-currency system. This article evaluates the tax issues of requiring income tax in foreign currency and 

their impact on businesses. Among these issues is the possibility of double taxation, subjectivity arising from 

apportionment and  

 

Law and interpretation 

 

Double dipping   

When RTGS dollar is used as the functional currency for accounting and other purposes as contemplated 

under SI33 foreign currency exchange differences are bound to occur. These arise when monetary items are 

settled or when monetary items are translated at rates different from those obtaining when initially recognised 

or in previous financial statements. A gain is recognised as gross income in the tax return whilst foreign 

exchange loss is treated as a deductible expenditure in accordance with the provisions of s8(2) and s15(1) of 

the Income Tax Act, respectively. However only foreign exchange gain or loss of a revenue nature and 

realised are dealt with in this way, whilst capital nature or unrealised gains or loss have no tax implications. 

If the income tax is paid in foreign currency as contemplated, exchange differences should not exist for tax 

purposes because tax payment is in the currency of tax reporting, but the fact that the provisions which 

provides for the treatment of foreign exchange difference have not been outlawed there is no basis for 

excluding them in the tax return. Double dipping may therefore occur e.g. double taxation where foreign 

exchange gains are realised and double deduction where exchange losses are realised, when taxes have been 

accounted for in foreign currency. 

Apportionment of taxes between foreign currency and RTGS$ turnovers 

One of the key tenets of a good tax system is that it must achieve tax neutrality, that is a good tax system 

should not create incentives for firms or individuals to change their behaviour – to invest more or less, to 

work more or less, to locate in one place rather than another, to employ more or less labor or more or less 

capital. This at the moment is questionable. For example the apportionment of tax into RTGS dollar and 

foreign currency components using the turnover figures as contemplated in the ZIMRA public notice 

indirectly attack this principle as it disregards the proportion of deductions where they can be disproportionate 

or be in a different pattern from that of turnover. One taxpayer may incur expenses predominantly in foreign 

currency while their turnover is received largely in RTGS$. This presents a distortion on the tax payable in 

RTGS and foreign currency.  The formula further complicates tax administration as taxpayer will have to 

bear the burden of converting amounts into foreign currency for purposes of complying with the laws.   

Taxation of capital  

The current income tax regime taxes capital or productive assets contrary to the spirit of the income tax 

system. It is the role of a capital gains tax system to levy tax on wealth on fixed properties not an income tax 

system. As it stands there is juridical double taxation because of application of these two regimes on the 

amounts. For instance when assets that ranked for capital allowances prior to 2019 are sold after 22nd of 



 

 

February 2019 in RTGS dollars at the prevailing interbank rate of exchange and to be set off against the cost 

of the asset in RTGS dollars at 1:1 with the United States dollars there may be a taxable recoupment 

notwithstanding the asset may have been sold at below income tax value in real terms. Another situation is 

in respect of capital allowances that are at lesser value in real terms for assets brought forward from 2018 

because the cost base of the assets will be expressed in RTGS$ at 1:1 with USD. Not to mention also the 

assessed losses brought forward from 2018 which will be written off at an accelerated pace because they will 

be set off against sales in RTGS$ at the interbank rate of exchange. Taxing capital impairs the value of the 

business and reduces its potential to recapitalise as a result reducing the future supply of goods or services or 

may send companies out of business.  

 

Decision Impact  

 

A country’s income tax regime is a barometer of the business environment and may negatively or positively 

influence investment. For instance, where the rules and their application are nontransparent, overly complex 

or unpredictable this will add to the cost of the project, creates uncertainty and thereby discouraging 

investment. Furthermore, a system that leaves excessive administrative discretion in the hands of tax officials 

invites corruption and brings uncertainty to the business. Policy makers are therefore encouraged to ensure 

that their tax system imposes an acceptable tax burden that can be accurately determined, and which keeps 

tax compliance and tax administration costs in check. The current income tax regime falls short of these 

requirements as it contains a number of flaws when measured against Adam Smith’s good principles of tax 

system such as certainty, administrative efficiency, tax neutrality, simplicity etc. Simplifying the tax regime 

should be the priority when the Minister of Finance and Economic Development presents his midterm fiscal 

policy soon.  

 

4.1.4 VAT status of “Pro forma invoices”  
 

Background 
 

The current cash crisis has prompted businesses to issue pro forma invoices when demanding cash payment 

from their customers. Pro forma invoices are sent to buyers before commercial invoices. When this document 

is supposed to act like a quotation it is rather being issued for a delivery or service already performed. It is 

not uncommon that the final sale details are different from what was quoted in the proforma. The pro forma 

invoice is often Microsoft excel or word generated. The reason for issuance of proforma is primarily to avoid 

the requirements of s 8(1) of the VAT Act (Chapter 23:12), however with the expansion of time of supply 

rules through the Finance Act 2019 raising of proforma invoices is under spot light.  

 

Law and interpretation  
 

The Finance Act 2019 amended the general time of supply in s8 (1) of the AT Act (Chapter 23:12) to provides 
that : “(1) For the purpose of this Act, a supply of goods or services shall, except as is other provided for in this Act, be 

deemed to take place- (a) at the time an invoice is issued by the supplier or the recipient in respect of that supply; or 
(b) at the time any payment of consideration is received by the supplier in respect of that supply, or (c) in the case of a 
supply of moveable good, at the time of its removal from the place of sale, or  (d) in the case of a supply of an 
immoveable goods, at the time the recipient takes possession of it, or (e) in the case of a supply of a service at the time 

the services is performed , whichever timer is earlier.” . The amendment ensures that where goods are delivered 
or services are performed, even in the absence of an invoice or payment, time of supply is triggered. The 
delivery notes are prima facie evidence of the time of supply, hiding behind a proforma invoice in a case will 
be difficult.  The Concise Oxford Dictionary defines ‘pro forma invoice’ as an invoice sent in advance of goods 

supplied”. The document serves to notify the purchaser of an obligation to make payment in respect of a 

transaction; it states a commitment from the seller to sell goods to the buyer at specified prices and terms. 

Often a pro forma invoice is sent to a buyer usually before all of the invoice details are known. It is therefore 
not a true invoice; but a document that declares the seller’s commitment to provide the goods or services 
specified to the buyer at certain prices. Whereas the current practice in the country is to issue pro forma 
invoices for goods or services already supplied. This is what the new legislation intend to capture. Also, s2 



 

 

of the VAT Act defines an “invoice” as “a document notifying an obligation to make payment”. By default, a pro 

forma invoices, creditors’ statements and reminders are deemed invoices if used to secure payments from 

customers and can trigger VAT liability particularly where services have been performed or delivered goods. 

This means ZIMRA may demand that you declare output tax on the basis of a pro forma invoice used to 

secure payment from your debtor. 

 

Decision Impact  

 

The expansion of time of supply rules increases the risk of proforma invoices and other mechanism used for 

escaping VAT in respect of goods delivered and services performed being treated as invoices for purposes of 

paying VAT.  Taxpayers are therefore warned that the legislator and ZIMRA are aware of the prevailing 

practice of issuing pro forma invoice. There are consequences for avoiding time of supply rules through 

proforma invoices and other means.  A deliberate issuance of pro forma invoice  to receive payment without 

declaring output is a form of tax evasion in terms of s66 of VAT Act which reads as follows: “(1)  Where any 

registered operator or any person under the control or acting on behalf of the registered operator fails to perform any 

duty imposed upon him by this Act or does or omits to do anything, with intent— (a)  to evade the payment of any 

amount of tax payable by him; or (b)  to cause a refund to him by the Commissioner in terms of subsection (1) of section 

forty-four of any amount of tax, such amount being referred to hereunder as 'the excess', which is in excess of the amount 

properly refundable to him under the said section, read with subsection (6) of section fifteen, before applying subsection 

(6) of section forty-four; such registered operator shall be chargeable with additional tax not exceeding an amount equal 

to the amount of tax referred to in paragraph (a) or the excess referred to in paragraph (b), as the case may be…”. A 

registered operator who makes a supply and fails to issue the recipient of goods or services a tax invoice 

within 30 days from the date of supply is liable to a penalty of USD30 a day accruing up to a maximum of 

181 days. 

 

4.2. Announcements 
 
4.2.1 ZIMRA directive on payment of QPDs in foreign currency  
 

Background  

 

The current tax regime compounded by the introduction of SI 33 of 2019 which took a baby steps towards  

the introduction of the Zimbabwe dollar by accepting the USD and RTGS$ are not 1:1 and the revival of 

rules for paying taxes in foreign currency introduced in 2009. Earlier the ZIMRA issued public notices for 

submission of returns and payment of VAT and PAYE and on 19th of June 2019 the Commissioner General 

of ZIMRA issued the guidelines on filing of income tax returns and payment of provisional income tax 

(QPDs) (Public Notice no. 26 of 2019)  to complement the earlier public notices.  

 

Law and Interpretation 

 

The public notice provides that: “In terms of Section 4 A (1) (c) of the Finance Act [Chapter 23.04] a company, trust, 

pension fund or other juristic person whose taxable income is earned, received or accrued in whole or in part in a foreign 

currency, shall pay tax in the same or another specified foreign currency on so much of that income as is earned, received 

or accrued in that currency. a) In estimating QPDs foreign currency amounts should be converted to RTGS/Bond (For 

the period 1 January 2019 to 28 February 2019) and RTGS dollars (for the period 1 March 2019 to 31 December 2019).  

It is important to note that the Income Tax balances in 2018 year of assessment shall be declared in RTGS dollars in 

2019 using the 1:1 exchange rate. b) All taxable income is therefore expressed in RTGS dollars and tax calculated 

thereon. c) The tax calculated should be apportioned proportionately based on the ratio of turnover in the respective 

currencies to obtain the tax payable in RTGS$ separate from tax payable in foreign currency.  d) The tax payable in 

foreign currency should then be determined by converting the RTGS dollar component for foreign currency established 

in (c) above using the ZIMRA Rates prevailing in that particular period of payment. These rates are available on request 

at the ZIMRA Offices and on the ZIMRA website www.zimra.co.zw.  For avoidance of doubt the ZIMRA rates that are 

currently used for Customs purposes shall also be used for the purposes of determining the tax due in foreign currency 

for Income Tax purposes.  f) The estimates made in the first quarter should be reviewed in each quarter to take 

cognisance of changes in business”. For details regarding how the apportionment and computation is done visit.  
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It further provides that taxpayers are required to ensure that tax is paid in foreign currency with effect from 

the First Quarterly Payment Date where appropriate and tax payable in RTGS dollars must be remitted to the 

Commissioner General’s RTGS Account and that in foreign currency must be paid to the Commissioner 

General’s Nostro FCA according to QPDs. The Provisional Tax Return form ITF12B should be submitted in 

RTGS$ and should accompany the payment tax.  

 

Decision Impact 

 

The public notice clarifies an issue that had remained outstanding for some time. Taxpayers who had filed 

their returns and paid their QPDs in any other manner other than that prescribed by the Commissioner may 

need to re-visit their income tax returns and payments up to the second QPD 2019 that was due 25 June 

2019, re-compute and make good any shortfalls or claim any overpayments. 

 

4.2.2 ZIMRA demands taxes in foreign currency despite SI142 
 

When the Minister of Finance and Economic Development Professor Mthuli Ncube made announcement 

through SI 142 that Zimbabwe dollar shall be the sole legal tender for domestic transactions and banning the 

use of foreign currency on such transactions, it appeared there would be no more payment of tax obligations 

in foreign currency. The ZIMRA however responded immediately to protect its territory demanding that taxes 

for foreign currency transactions occurring before 24th June 2019 remains payable in foreign currency as fully 

explained its public notice of the 27th of June 2019 which provides as follows: “The Commissioner General of the 

Zimbabwe Revenue Authority (ZIMRA) hereby notifies the public of the requirements on submission of returns and payment of tax. 

Following the promulgation of SI 142 of 2019 (Reserve Bank of Zimbabwe (Legal Tender) Regulations, 2019) on 24 June 2019. As 

a follow-up to Public Notices Numbers 45 of 2018, 14 of 2019, 15 of 2019, 22 of 2019 and 26 of 2019 all persons remitting tax shall 

ensure that: All taxes that were collected, received or accrued prior to SI 142 of 2019 are paid in terms of the provisions of the 

prevailing legislation. Tax returns and payments shall be prepared and submitted in the manner provided in the legislation and 

as guided by the Commissioner General of ZIMRA. The taxes should be paid in local currency and in foreign currency as provided 

in the legislation. This requirement applies to all tax heads without exception. For the avoidance of doubt quarter payments (QPDs) 

due by 25 June 2019 shall be based on the estimates made before promulgation of SI 142 of 2019”. 

 

4.2.3 The ZIMRA rates 26 June 2019 to 1 July 2019 
 

The Zimbabwe Revenue Authority is now publishing weekly exchange rates (“the ZIMRA rates) for use 

for purposes converting transactions when paying taxes to the Authority. Below are the rates for the week 

26 June 2019 to 1 July 2019. 



 

 

 

 
For more details visit: 

https://www.zimra.co.zw/index.php?option=com_phocadownload&view=category&id=10:rates&Itemi
d=112.  

 

4.2.4 ZIMRA directive for paying withholding tax in foreign  
 

Background  

 

The background to the payment of taxes foreign currency is from the time Zimbabwe introduced multi-

currency in 2009 culminating into the introduction of s4A in the finance act and s38 in the VAT Act. The 

VAT Act s38 was however revised in 2019 by the theme for paying VAT in foreign currency remained. In 

order to buttress on this requirement, the commissioner general of Zimra has issued a public notice: 

“submission of withholding tax returns and payments”, as fully explained below:   

 

Law and Interpretation 

 

The public notice provides that: “ In terms of Section 4 A (1) (b) to (f) of the Finance Act  [Chapter 23.04] the 

party making a payment (payer) to another (payee) is required to remit the amount (Withholding Tax) in foreign 

currency to the Commissioner if the amount in question is paid for in foreign currency”. It further provides 

highlights that payers shall pay the taxes in a foreign currency to the extent that the amounts from which 

the taxes are withheld are foreign currency amounts and indicated the following types of withholding as 

being affected by the rules: 
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 Non-resident shareholders’ tax; 

 Resident shareholders’ tax; 

 Non-residents’ tax on fees 

 Non-residents’ tax on remittances 

 0Non-residents’ tax on royalties; 

 Residents’ tax on interest;  

 Tobacco levy 

 Automated financial transactions tax 

 Property or insurance commission tax 

 Tax on non-executive directors’ fees 

 10% Withholding tax on local contracts 

 Value Added withholding Tax 

 Capital gains withholding tax. 

 

The public notice also offers guidance on completion and submission of returns and provides that for period 

18 November 2018 to 28 February 2019, payers are to complete and submit a Withholding Tax return 

(REV 5) declaring the amount paid and withheld in foreign currency [e.g. US$, Rand, Pula etc.] and 

RTGS/Bond. Return for the Remittance of Withholding Taxes (Rev 5) shall be completed in United States 

Dollars. The Payer must attach a schedule showing computations of tax separately in foreign currency and 

in RTGS/Bond and remit the tax based on these schedules. For this period the applicable rate of exchange 

between the USD and RTGS$ is 1:1 and the amounts are paid into their respective accounts that is 

Commissioner General’s Nostro Account for foreign currency and into the Commissioner General’s 

RTGS/Bond account for RTGS$. For the period 1 March 2019 going forward, the same rules apply 

except that in completing the Rev 5 Return the foreign currency transactions shall be converted to RTGS 

dollars using the Interbank Exchange Rate on the day of the transaction. These should then be added to the 

RTGS dollars transactions. Therefore the single return submitted shall be in RTGS dollars.  

   

Decision Impact 

 

Guidance for remittance of withholding taxes and filing of returns thereof was key as it brought certainty 

as to the manner in which withholding taxes are to be remitted in the multi-currency environment. Despite 

the introduction of SI 142 which recognises the Zimdollar as the sole legal tender for domestic transactions, 

the remittances of withholding taxes in respect of foreign payments will continue to be remitted in foreign 

currency since the amount in question is paid for in foreign currency as provided for in s4A(1)(b) to (f) 

referred to above.  

 

 

 

4.2.5 RBZ directive following in support of SI142 
 

Following the gazetting of SI 142 which introduced the Zimbabwe dollar as the sole legal tender for 

domestic transactions as well as banning of foreign currencies as legal tender for domestic transactions, 

the Reserve Bank of Zimbabwe issued Exchange Control Directive RU102/2019 in order to give direction 

and guidance to authorised dealers on the on the interpretation and implementation of the SI. The directive 

is attached hereunder. 



 

 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 
 

 

 

 



 

 

Disclaimer Clauses 
 

The information contained in this MTU is for general guidance only and is not intended as a substitute for 

specific advice in considering the tax effects of particular transactions. Whilst a lot of care has been taken 

in the compilation of the information and opinions contained in this publication, no liability is accepted for 

the consequences of any inaccuracies contained in this guide. The information does not constitute a legal 

advice nor can it be relied on in any dispute with the tax authorities and shall not constitute any legal or 

tax opinion in this or any jurisdiction.  The analysis contained in this MTU is based on the current legal 

framework which is subject to change and Tax Matrix (Pvt) Ltd or its employees assume no obligation to 

update or otherwise revise the materials contained in this or any of its MTUs. In making their 

considerations, recipients or people with access to the MTU are advised to make their own independent 

assessments, and, in this regard, to consult Tax Matrix or their own professional advisors before taking any 

action. The information and opinions contained in this MTU is valid as at the date of uploading on the 

website, preparation or compilation, any of its contents may be subject to change without notice. The 

information contained and opinions contained in this MTU are for the purpose of general information (“the 

purpose”) and for no other purpose.  The company disclaims any responsibility for the use of the 

information contained herein for a different purpose or context. The information contained and opinions 

contained herein must not be copied, published, reproduced or distributed in whole or in part to others at 

any time by the recipients. Tax Matrix (Pvt) Ltd retains all intellectual copyright information contained 

and opinions contained in this MTU. Recipients should seek the written permission of the company before 

distributing copies of information and opinions contained in the MTU to third parties. 
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