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1. Introduction 

1.1 Executive summary  

We are honored to present our September 2019 Monthly Tax Update (MTU) which is designed to keep 

businesses and individuals informed of the latest tax issues and bring value to both. Through our MTUs, 

we analyze tax developments to ensure that our valued clients are kept in tune with changes in the tax 

world. It is our sincere hope that these MTUs will keep our clients updated with information that includes 

changes in tax and other related laws, court decisions, announcements and interpretations that bring 

relevancy to the business environment. 

Ban of use of foreign currency in domestic transactions 

The President has made regulations that seeks to reinforce the exclusive use of Zimbabwe dollar in 

domestic transactions as well prescribing transactions that can lawful be made in foreign currency 

Stiff penalties for illegal use of foreign currencies   

The president has invoked the Presidential Powers (Temporary Measures) Act Chapter 10:20] to provide 

for provides for a comprehensive penalty regime for using foreign currency in domestic transactions. This 

comes barely three months of the ban of the use of foreign currency in domestic transactions. 

Top employment tax rate corrected  

The Finance Bill No 2 of 2019 had the top rate of 40% on amounts exceeding ZWL30,000 per month and 

in foreign currency US$3,000 per month. This was erroneously changed to 45% upon enacting the Finance 

Bill into law through Finance Act no 2 of 2019.  The error is being corrected through SI 205 of 2019 

New standard scale of fines gazetted  

The Minister of Justice, Legal and Parliamentary Affairs in consultation with the Minister of Finance has 

published new standards scale of fines. This is compliant with s24 of the Finance Act no 2 of 2019 which 

provides for the new fines to be published within six months of the date the Finance Act no.2 of 2019. The 

new standard scale of fines expressed in Zimbabwe dollar. 

New fees for tractor’s and driver licenses 

The Minister of transport and infrastructural development has amended the Road Traffic (licensing of 

drivers) Regulations to effect a review of fees of tractor driver’s permit etc. 

Exchange control approval not a condition in payment of tax 

The taxpayer, a local company owned by foreign shareholders entered into technical services agreement 

which required it to pay fees to non-resident person subject to exchange control approval. Through a board 

resolution certain fees which had accrued to the non-resident person were written back or forgiven because 

of cashflow problems. The court held that withholding tax on fees was payable despite the amount forgiven 

and the absence of exchange control approval. It provides further exchange control approval is not a 

condition precedence for the deducting and remittance of taxes.  

Currency reforms complicate payment of QPDs 

The year 2019 has witnessed various episodes of currency reforms and these have triggered runaway 

inflation which does not only impact business survival but complicate financial and tax reporting. As a 

result it is difficult precisely estimate taxable income for purposes of staying within 10% of margin of error 

when paying quarterly payments dates (QPDs). 

Capital Allowances 

Expenditure on acquisition or construction of fixed assets i.e. property, plant and equipment (PPE) is not 

deducted but written off against taxable income over the tax life of the PPE by way of capital allowances. 

Assets ranking for capital allowances include Commercial buildings; Industrial buildings; Staff houses, 

farm improvements, implements, machinery or utensils, motor vehicles; computer software etc.   

Producers of cut or uncut dimensional stones now miners  

The government has changed the definition of mineral contained in the Income Tax Act (Chapter 23:06) to 

include cut or uncut dimensional stones which are subjected to export tax in terms of the VAT Act. 

Accordingly producers of this products qualify capital allowances of miners and possibly subject to mineral 

royalty with effect from 1st of August 2019  

IMTT yet to stay judgement academic  

The High Court gave judgement on the validity of SI205 of 2018 that introduced Intermediated Money 

Transfer Tax (IMTT), ruling that it was unlawful and accordingly set it aside. However the ruling is only 

an academic, because IMTT was subsequently incorporated in the Finance Bill no 1 of 2019 and debated 



 

by both houses and then sanitized through Finance Act no 1 of 2019. Therefore the SI is the one in default 

but not the law for levying IMTT as government by the Finance Act no 1 of 2019 is lawful. 

Voluntary disclosure of amounts received in foreign currency  

Since the separation of the RGTS and the Nostro bank Accounts on 15th of October 2018, the Zimbabwe 

Revenue Authority Commissioner General has been insisting taxes are paid in foreign currency where 

receipts are received in whole or in part in foreign currency. As follow up to this, the authority has written 

to some taxpayers requesting them to make a voluntary disclosure of any amounts received in foreign 

currency where there has been omission.  

 

 

 

                                                                                                            M. Tapera -Chief Executive Officer 

                                                                                                            Cell-+263 772 349 740 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

1.2 Tax Matrix News and Developments 
 

1.2.1 Calendar of Module Based Courses (MBCs) 

 

 
 

 



 

1.2.2 The Tax and Business Interface 2019 

 



 

1.2.3 Monthly Tax Update (MTU) 

 



 

1.2.4 The 2019 Taxation Books 

 



 

2. Legislation 

 

2.1 Acts 
 

Nothing to report on   

 

2.2 Statutory Instruments 
 

2.2.1 Ban of use of foreign currency in domestic transactions 
 

Background 

 

The President has in terms of s2 of the Exchange Control Act [Chapter 22:05] made regulations titled “the 

Exchange Control (Exclusive Use of Zimbabwe Dollar for Domestic Transactions) Regulations, 2019.” This 

is made through SI212 of 2019.  It reinforces the exclusive use of Zimbabwe dollar in domestic transactions 

as provided for by SI 142 of 2019 and prescribes transactions that can lawful be made in foreign currency.  

 

The Law and interpretation  

 

A “domestic transaction” is a transaction within Zimbabwe where goods or services are offered for sale or 

attempted to be offered for sale, are sold by auction, or are exposed, displayed or advertised for sale or  sold 

through a Hire- Purchase Act  or credit instalments agreement or  transmitted, conveyed, delivered, distributed, 

possessed or prepared for sale or bartered or otherwise exchanged or disposed of for valuable consideration, 

or any arrangement for the payment of any fee, levy, commission or other valuable consideration. Foreign 

currency refers to any currency the British pound, the United States dollar, the South African rand, the Euro, 

the Chinese Yuan, Indian Rupee, Japanese Yen, the Botswana pula or any other currency declared to be foreign 

currency by the exchange control authority. According to the statutory instrument, it is unlawful to  

 

 quote, display, label, charge, solicit for the payment of,  

 receive or pay the price of any goods, services, fee or commission in foreign currency,  

 settle any obligation by barter or in foreign currency  

 receive, demand, pay or solicit for payment by means of any token, voucher, coupon, chit, instrument 

or unit  of account or other means or unit of payment (whether material or digital) that is pegged to, 

referable to or used in substitution for any foreign currency or unit of a foreign currency.   

 

The following transactions are however required to be made in foreign currency:  

 

 paying custom duty, any import or value added tax on importation of luxury or designated goods  

 paying airliner international airliner services 

 paying carbon tax, third party insurance and road access fees in respect of foreign registered vehicles  

 paying electronic sealing fees and fines charged by or to transborder logistics enterprises or transborder 

electronic tracking or tagging enterprises; 

 paying local insurance companies for bond guarantees or bonds for designated goods; 

 payment by foreigners in transit of deposits in terms of any law 

 option to pay duty at port of entry by individuals travelers in respect of non-designated goods  

 any transaction made through an authorized dealer with the directive to charge in foreign currency  

 any transaction sanctioned by any law to made in any or specific foreign currency  

 any transaction for the sale of fuel (petrol, diesel or other petroleum products) to a “Guest of State” 

through designated or authorized fuel outlets. A Guest of State means diplomats and members of staff 

of gazette regional or international organizations.  

 



 

Decision impact  

 

Unlawful use of foreign currency on domestic transactions as aforesaid is an offence subject to a category 1 

civil penalty if the contravention is completed but irrremediable; or a category 4 civil penalty if the 

contravention is a continuing one 

 

2.2.2 Stiff penalties for illegal use of foreign currencies   
 

Background 

 

The president has invoked the Presidential Powers (Temporary Measures) Act [Chapter 10:20]. Through 

these powers he gazetted the Presidential Powers (Temporary Measures) (Amendment of Exchange Control 

Act) Regulations, 2019 through Statutory Instrument 213 of 2019 which provides for a comprehensive 

penalty regime for using foreign currency in domestic transactions thereby criminalize noncompliance with 

the provisions of SI 142/2019. SI142 banned the use of foreign currency in domestic transactions whilst 

simultaneously treating the Zimbabwe dollar as the sole currency of legal tender. It was gazetted 3 months 

earlier lacking enforcement mechanism in the form of penalties.  

 

Law and Interpretation 

 

SI213 contains five categories of civil penalties which vary with the severity of the offence and whether it 

is remediable or not. These penalties are imposed for the sale, offering for sale, quoting, displaying, charging, 

receipt or payment in any currency other than the Zimbabwe dollar for goods and services whose purchase, 

sale or disposal are or are deemed to be a domestic transaction. The SI empowers the Reserve Bank to serve 

upon the defaulter a civil penalty order of the appropriate category as specified below.  

Issuance of civil penalty orders 

The penalties are comprised of the fixed and cumulative amount. The cumulative amount is charged for each 

day that a person remains in default starting from the day after one is issued with a civil penalty order and is 

charged up to a maximum of 90 days. It is suspended conditionally upon the defaulter taking the remedial 

action within 24hrs after being served with penalty order. 

 
Category Fixed Penalty 

(ZWL) 

Cumulative Penalty 

(ZWL) 

Circumstances when penalty is charged 

1 6,000 100 per day Specified completed and irremediable default. 

2  100 per day Specified completed but remediable default. Penalty must 

be suspended conditionally upon the defaulter taking the 

remedial action. 

3 600 100 per day Potentially two cumulative penalties for a specified 

completed but partially remediable default. 

4  1,200 per day Continuing default. Effective upon the civil penalty 

becoming operative because of failure to cease the default 

immediately. 

5 6,000 100 per day Specified remediable default. Both penalties can be 

suspended conditionally upon the defaulter taking the 

remedial action. 

 

Variation of certain penalties and limitation of multiple of penalties 

The fixed penalty may be varied to twice the value attributed by the defaulter to the goods or services in 

question. If the value is in foreign currency, the penalty would be the Zimbabwe dollar equivalent of the 

value at the interbank rate of exchange prevailing on the day the civil penalty order is issued. A single civil 

penalty order may be served in respect of two or more defaults committed by the defaulter within a single 

period not exceeding six months. However, if the aggregate of such defaults results in the defaulter becoming 

liable (either immediately or within seven days from the service of the civil penalty order) to a penalty or 

combined penalties in excess of the equivalent of ZWL50,000, the RBZ may select one or any combination 



 

of those defaults which will not result in the defaulter becoming liable, while reserving the right to serve a 

second or further additional civil penalty orders in respect of the defaults not so selected if the defaulter does 

not comply with the first civil penalty order. 

Service and enforcement of civil penalties and destination of proceeds thereof 

The civil penalty order or a show cause notice is required to be served in writing through registered post or 

a commercial courier to the alleged defaulter’s Zimbabwe an principal office or other place of business, by 

hand delivery to the director, manager, secretary or accounting officer of the alleged defaulter or to a 

responsible individual at the place of business of the defaulter or through electronical means such as email. 

Limitation on issuance and enforcement of civil penalty orders 

No civil penalty order may be issued more than 12 months from the date when the infringement or alleged 

infringement occurred or ceased to occur.  

Additional due process requirements before service of certain civil penalty orders. 

Before RBZ penalizes the defaulter, it is required it to issue a notice to obtain to explanation of the allegation. 

The defaulter is given 48 hours or 7 days’ notice to response as specified by RBZ.  Failure to do so RBZ will 

proceed to a civil penalty order. If the defaulter is not happy with the decision of RBZ he can approach the 

High Court for relief. Nevertheless the appeal process does not suspend payment of the civil penalty.  

Judicial review of civil penalty orders 

In the event of Reserve Bank not issuing the notice as required by the law, the default may approach the 

High Court for judicial review. This process however does not suspend payment of the civil penalty. 

Evidentiary provisions in connection with civil penalty orders. 

The RBZ must keep a civil penalty enforcement register with details of the date of service of every show 

cause notice, the name and the physical or registered office address of the alleged defaulter, the civil penalty 

charged etc.  

Designated officers. 

The RBZ may appoint any of its employees or any other person as designated officer to enforce the rules. 

The persons must be issued with certificates identifying a designated officer. The certificate is required to be 

produced upon demand by any person. 

 

Decision Impact 

 

The SI appears to have erroneously amended sections of Chapter 22:15 (Reserve Bank of Zimbabwe Act) 

instead of Chapter 22:05 (Exchange Control Act). Meanwhile, the public are warned that continued trading 

in foreign currency on domestic transactions attracts huge penalties and must trade careful. It is anticipated 

these measures will stabilize the Zimbabwe dollar and in turn expected stabilize prices of goods or services. 

 

2.2.3 Top employment tax rate corrected  
 

Background 

 

The Finance Bill No 2 of 2019 had the top rate of 40% on amounts exceeding ZWL30,000 per month and in 

foreign currency US$3,000 per month. The drafters however erroneously changed this to 45% upon enacting 

the Finance Bill into law through Finance Act no 2 of 2019.  To correct this error the government has issued 

an SI as follow:  

 



 

 
 

Law and Interpretation 

 

Section 3 of the Finance Act gives the Minister the powers to make regulations which has the effect of 

amending or replacing any rate of tax, duty, levy etc.  However, such amendment or replacement should be 

confirmed by a Bill which must pass second reading stage within 28 days of the next parliamentary sitting 

in accordance s3(3) of the Finance Act which reads as follows : “If any provision contained in regulations referred 

to in subsection (2) is not confirmed by a Bill which— (a) passes its second reading stage in Parliament on one of the 

twenty-eight days on which Parliament sits next after the coming into operation of the instrument; and (b) becomes law 

not later than six months after the date of such second reading; that provision shall become void as from the date 

specified in the instrument as that on which the rate of tax, duty, levy or other charge shall be amended or replaced, 

and so much of the rate of tax, duty, levy or other charge as was amended or replaced, as the case may be, by that 

provision shall be deemed not to have been so amended or replaced.” 
 

Decision impact 

 

It appears the Minister has erred at law in making regulations that have the effect of amending an Act of 

parliament without a Bill in place. The procedural irregularities may pose a challenge to the validity of the 

regulations. He should have presented the bill for first reading to parliament before making the regulations. 

Alternative he should have utilised the provisions of the Statute Law Compilation and Revision Act 

(Chapter 1:03). The Act gives the Law Reviser the powers to correct any grammatical or typographical 

errors in any statute. To effect this the Law Reviser may publish a statutory instrument specifying the 

additions alterations, omissions and corrections thereof.  

 

 

 

 



 

2.2.4 New standard scale of fines gazetted  
 

Background  

 

The Minister of Justice, Legal and Parliamentary Affairs in consultation with the Minister of Finance has 

through SI209 of 2019 gazetted new scale of fines. They are fixed in terms of s280 of the Criminal Law 

(Codification and Reform) Act [Chapter 9:23] as read with s24 (1) of the Finance (No. 2) Act, 2019. 

According to s24 of the Finance Act no 2 of 2019, the new fines were to be published within six months 

of the date the Finance Act no.2 of 2019 is gazetted and shall be deemed expressed in Zimbabwe dollar. 

 

Law and Interpretation 

 

The SI 209 of 2019 increased the existing standard scale of fines by a factor of 3 mainly as follows: 

 

Level New Monetary Amount 
$ 

Old Monetary Amount  
ZWL 

1 40,00 20 

2 60,00 30 

3 100,00 60 

4 300,00 100 

5 600,00 200 

6 1 200,00 400 

7 2 400,00 800 

8 3 600,00 1 200 

9 4 800,00 1 600 

10 6 000,00 2 000 

11 7 500,00 2 500 

12 9 000,00 3 000 

13 15 000,00 5 000 

14 30 000,00 10 000 

  
Decision Impact 

 

The fines are in Zimbabwe dollar and will take effect from the date the SI was gazetted namely 27th of 

September 2019. The old fines were previously expressed in United States but were converted by clause 2 

of the Finance Act no 2 of 2019 to the Zimbabwe dollar on one to one basis effective 21st of August 2019. 

Following this conversion they lost value as a deterrent against committal of an offence.  

 

2.2.5 New fees for tractor’s and driver licenses 
 

Background 

 

The Minister of transport and infrastructural development has through Statutory Instrument (SI) 173 of 

2019, made amendments to the Road Traffic (licensing of drivers) Regulations. This has the effect of 

reviewing fees of tractor driver’s permit or duplicate tractor driver’s permit with effect from 2019. 

 

Law and Interpretation 

 

The government has fixed fees for a tractor driver’s permit or duplicate tractor driver’s permit at twenty 

five dollars (ZWL$25). This fee is payable to the Registrar by the farmer, miner or his/her manger or a 

registering officer. A fee of ZWL100 shall be payable in respect of driver’s leaner license and in respect 

of motor vehicle certificate of competency as follows: 

 

 



 

Class of vehicle Fee 

Class 3 or 4  ZWL$100 

Classes 1, 2 or 5  ZWL$125 

Retest for any of above ZWL $100 

Upon successful completion of test of any of above ZWL$75 

Duplicate certificate of competency  ZWL$100 

 

The fee for duplicate licenses are fixed as follows: 

 
License applied for Fee 

Duplicate learner’s license ZWL$100.00 

Duplicate driver’s license ZWL$75.00 

Duplicate driver’s license (urgent) ZWL$250.00 

An original driver’s license original ( urgent) ZWL$175.00 

International driver’s license ZWL$250.00 

Foreign driver’s license ZWL$500.00 

Driver’s license search ZWL$25.00 

 

 

The applicant shall be given a receipt in the prescribed form. 

 

Decision impact 

 

The implication is that the licenses would be within the reach of most Zimbabweans and this could drive 

many to drive without licenses and this could have negative impact on government effort of trying to 

reduce road carnage.  

 

 

2.3 Bill Watch 
 

Nothing to report on.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

3. Court Cases and Appeal 
 

3.1 Court Appeal 
 

3.1.1 Exchange control approval not condition in the payment of taxes 
 

Case name   SW (Pvt) Ltd  vs Zimbabwe Revenue Authority HH 499 - 19  

Summary  of 

facts  

 SW (Pvt) Ltd (“SW”) was initially a 100% subsidiary of MO Ltd, a company 

incorporated in India before MO ceded 26% of its shareholding to a local company. 

 The parties agreed that MO Ltd would supply machinery and technical  skills to 

SW and the  local company was to construct and supervise civil works   

 MO Ltd delegated its responsibilities to its wholly owned subsidiary, MG, which 

then concluded a Technical Management Agreement (TMA) with SW (Pvt) Ltd.   

 The TMA provided for management fees of 2% of gross sales payable monthly in 

arrears subject to exchange control approval.   

 TMA had a life of 5 years and extended yearly on a 3 months’ notice from MG. 

 MG would not receive any payment until exchange control approval is obtained, 

which was obtained for period of one year and whereupon MG was paid fees for 

this period and in respect of some other period outside the approval period.  

 In the subsequent periods, the board of SW resolved that because of poor 

performance and the prevailing macroeconomic challenges, available cash flow 

would be channelled towards working capital prompting the suspension of 

management fees that had accrued to MG as of the date of the board resolution. 

 Any management fees accrued and not paid were to be reversed from the books of 

accounts and would become null and void  

 At issue is with regard to this reversal, whether it constitute the payment of 

management fees by SW to MG and thus triggering payment of non-resident tax on 

fees in terms of para 2 (1) of the 17th Schedule to the Income Tax Act. 

 Subordinated to this matter is whether management fees would be deemed paid in 

the absence of exchange control approval so to trigger non-resident tax on fees.  

Jurisdiction   Income Tax Appeal Court, Harare 

Issues for 

determination 

 Whether SW became liable to pay MG management fees 

 Whether the SW became liable to account for and pay to ZIMRA withholding tax  

 Whether the penalty of 70% levied by the ZIMRA on the SW was justified 

Date of  

decision  

 20 September 2016 and 19 July 2019 

Decision    That the absence of exchange control approval does not undermine the ZIMRA’s 

claim for tax due and its powers to collect the correct tax from a taxpayer is not 

trammelled by the requirements of any other law to which it is not subjected by the 

relevant taxing statute 

 That the appeal against the tax assessments in respect of the principal amounts, 

penalties and interest be and is hereby dismissed. 

 That the penalties of 70% imposed by ZIMRA against SW in respect of tax 

assessments be and are hereby set aside and substituted by penalties of 100%. 

 That the assessments which were done are set aside and ZIMRA is directed to issue 

amended assessments with a penalty of 100%  

 That each party shall bear its own costs. 

  

 

 



 

Decision Impact 

 

The implication of this decision is that it is not only a direct payment of fees that triggers withholding tax. 

Any other transaction or operation done which has the effect of extinguishing or discharging an obligation 

to pay fees is considered as a payment. Absence of exchange control approval is immaterial since the tax 

laws are not subjected to monetary laws. Whether there was no exchange control to incur a foreign debt or 

pay it, the non-resident tax on fees remains payable 

 

The Facts  
 

SW was initially formed and wholly owned by a company incorporated in India before the Indian 

shareholder executed a shareholders agreement with a local statutory company through which it held 74% 

and the local company 26% of the issued share capital of SW. In terms of the agreement, the Indian 

shareholder undertook to procure, ship, supply and install machinery for the proposed multi-seed 

processing plant and provide expert skills and training to operate the machinery. It delegated these duties 

to its wholly owned subsidiary MG and whereupon MG executed a TMA with SW. In terms of the TMA, 

MG would appoint the General Manager-Works and other technical staff who would be resident in 

Zimbabwe during the duration of their appointments. Their remuneration would be met by MG while that 

of the other expatriate senior managers would be met by SW. SW would pay MG the technical fees monthly 

in arrears calculated at 2% of the gross sales upon satisfaction that the services had been rendered. The 

payment, was to be made within 30 days of each calendar month from the due date into MG’s account. 

The Exchange Control authority to register the TMA was granted in April 2010 for a limited period from 

1 April 2010 to 31 March 2011. Despite this, SW paid the technical management fees due from January 

2009 to 2010. In its management accounts for the period January 2009 to 30 September 2012, SW made 

monthly provisions for the fees due to MG (Pvt) Ltd. SW board resolved that in view of poor performance 

of their company and the prevailing macroeconomic challenges, all available cash resources were to be 

channelled towards working capital. As a result management fees payable to shareholders would be 

suspended and not accrued for until such time as business performance and cash flows improved. Any 

management fees accrued and not paid were to be reversed from the books of accounts and would become 

null and void. The company was investigated by the ZIMRA and whereupon it was issued with assessments 

alleging that non-resident tax on fees applied on management fees which were reversed despite the absence 

of the exchange control approval. A penalty was also levied but later reduced to 70% .The ZIMRA then 

proceeded to offset VAT refunds due to SW against the principal tax and part penalty and demanded the 

outstanding balance. SW objected to both the principal tax and penalty and hence this tax case. 

Relevant Legislative Provisions  

 Relevant Legislation  

 s 11 (1) (a) of the Exchange Control Regulations 

  SI 109 of 1996 

 s 11 (1) (b) of the Exchange Control Regulations 

 Para 1 (2) (c) of the 17th Schedule to the Income Tax Act. 

 s 30 of the Income Tax Act 

 s 10 (1) 

 

Relevant Case Law   

 Relevant Cases  

 Barclays Bank of Zimbabwe v Zimra 2004 (2) ZLR 151 (H) at 156 A-E:20 

 Barker v African Homestead 2003 (2) ZLR 6 (S) 

 Macape (Pvt) Ltd v Executrix, Estate Forrester 1991 (1) ZLR 315 (S) at 320B-D 

 Inland Revenue v Delagoa Bay Cigarette Co. Ltd 32 SATC 47 (T) at 49, 1918 TPD 391 

 Partridge v Mallandaine (18 QBD 276) 

 Partridge v Mallandaine (56 LJ QB 251) 



 

 International Who’s Who Ltd v Bernstein Clothing (Pvt) Ltd SC 28/1999 

 PL Mines (Pvt) Ltd v Zimbabwe Revenue Authority 2015 (1) ZLR 798 (H) 

 

 

Issue  Court reasoning and decision  

 Whether in 

respect of the 

period April 

2011 to 

September 

2012 SW 

became liable 

to pay MG 

technical 

management 

service fees? 
 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 That TMA showed MG rendered the contemplated services during the duration of 

the agreement and the evidence established the services were indeed rendered. 

 That SW agreed to this effect in its meetings with ZIMRA’s investigation team and 

the admission of liability clearly as stated in its case, demonstrated this. 

 That ZIMRA is correct in stating that the making of provisions for such fees in the 

management accounts of the SW was a patent. 

 That this is confirmed by the manner the provisions are recognised and defined in 

SW’s financial report: “provisions are recognised when the company has a present legal 

or constructive obligation as a result of past events, ,, it is more likely than not that an outflow 

of resources will be required to settle the obligation and the amount has been reliably 

estimated at the present value of expenditure expected to be required to settle the obligation” 

 That non-residents tax on fees is levied in terms of s 30 of the Income Tax Act. 

 That fees shall be deemed to be from a source within Zimbabwe if the payer is a 

person who or partnership which is ordinarily resident in Zimbabwe; 

 That fees are deemed paid to the payee if they are credited to his account or so dealt 

with that the conditions under which he is entitled to them are fulfilled, whichever 

occurs at first 

 That the words “if they are credited to his account” refer to a direct payment into the 

banking account nominated by the payee, whether by way of a physical deposit or 

electronic or telegraphic transfer.  

 That the alternative mode of discharge contemplated by the words “or dealt with that 

the conditions under which he is entitled to them are fulfilled” refers to indirect payments 

of the amount due to the payee, which extinguish the liability such as set off, 

cancellation, forgiveness or reinvestment.  

 That the resolution to suspend the payment of management fees until business 

performance and cash flow improved undermined SW’s contention that the technical 

services were offered for free in four respects (1) MO Ltd was the major shareholder 

in SW (Pvt) Ltd (2) the resolution showed that the tax payer did not have an appetite 

to seek a review of the exchange control authority, which had been left open by the 

exchange control authorities in the expired approval (3) even if MG were considered 

a shareholder, the resolution erroneously sought to suspend recognisable and 

existing management fees, which accrued to it associated with the services rendered 

and were payable (4) instead of crediting them to the payee’s account, obviously 

because of the absence of exchange control authority, SW discharged the obligation 

to pay, whether with the consent of MG, by ploughing back the fees into the business.  

 That ZIMRA is correct in saying that the underlying trade-off for the supply of the 

technical services created by the TMA was the payment of the delineated fees.  

 That all things being equal, the TMA and the conduct of both MG and the SW 

showed that the SW was liable to MG for the fees when such services were provided.  

 That liability accrued was reinforced by the implied said reversals  
Whether the 

liability was 

discontinued 

by the 

exchange 

control 

regulations 

 That the effect of SW submissions was that the liability created by the parties was 

rendered preparatory to a liability by the exchange control regulations for two 

reasons:(1) the technical and management fees could only be termed “fees” if they 

could legally be paid out to the non-resident and it was concluded that no such 

payment could be made and therefore the stated fees were not payable :(2) section 

11 (1) (b) of the regulations prevented SW from incurring the liability to pay by 

making the commitment to pay without exchange control approval. 



 

 That SW relied on the exposition rendered to s 11 (1) (a) and (b) by SANDURA JA 

in Barker v African Homestead 2003 (2) ZLR 6 (S) where a local company sought 

to enforce an agreement of sale of immovable property situated in Zimbabwe with 

the foreign owner, in a part local currency and foreign currency payment.  

 That it was held the agreement was illegal and unenforceable because the purchaser 

had incurred an obligation to pay a portion of the purchase price in foreign currency 

without the prior authorisation from the exchange control authority.  

 That the deductions permitted by our statute are not made to depend on any question 

of legality or illegality and that if illegal profits are taxable they must be subject to 

the same deductions as if they were legal.  

 That incurring a liability conditional upon approval by exchange control did not 

render the TMA illegal.  

 That SW and MG were more concerned with fulfilling the TMA, which underscored 

the payment without deduction or set off into the account nominated by MG within 

30 days of each calendar month but subject to exchange control approval.  

 That once they received the exchange control approval for a limited period, they did 

not consider the agreement invalid with respect to overlapping periods. 

 That the affirmation, contentions and submissions of the SW was premised on the 

validity of the agreement and a deliberate illegality and in recognition of this 

accomplishment, it paid and accrued to MG the fees due for the period. 

 That a retrospective resolution was an exercise in futility or a mere closure of the 

stable door after the horses had bolted and could not undo the incurred liability nor 

reverse the accrued fees and but could only stop the direct payment of fees to MG 

 That the Commissioner and on appeal the Court must be satisfied that the conduct 

of the taxpayer meets the requirements of the taxing statutes and applies them 

regardless of any illegalities that may have been perpetrated by the taxpayer 

 That the answer to the real question for determination in this appeal is that the 

Exchange Control Regulations do not override the withholding of tax on fees.  

 That thus SW became liable to pay MG technical and management fees. 

 That SW agreed in both its written and oral submissions that an affirmative 

resolution of the first issue would lead to an affirmative answer to the second issue.  

 That the basis for liability is found in para 2 (1) of the 17th Schedule to the Income 

Tax Act which provides that “‘Every payer of fees to a non-resident person shall withhold 

non- residents’ tax on fees from those fees and shall pay the amount withheld to the 

Commissioner within ten days of the date of payment or within such further time as the 

Commissioner may for good cause allow”. 

 That accordingly SW (Pvt) had a statutory duty to withhold the non-resident tax on 

fees and remit it to ZIMRA within 10 days of the date of payment.  

 That the ten days would have to be computed from the dates on which the resolutions 

to reinvest were made and not on the dates the provisions were posted in the 

management accounts and that the mere making of book entries in the management 

account would not have and did not discharge the payment of the fees. 

 That SW (Pvt) Ltd and ZIMRA should mutually make the necessary correct 

adjustments to the SW’s taxable income for the tax years covered 
Whether SW 

became liable 

to account for 

and pay to 

respondent 

withholding 

tax 

 

 That the factors that must be considered by the Commissioner or the Special Court 

on appeal in determining the appropriate penalty were set out in full in PL Mines 

(Pvt) Ltd v Zimbabwe Revenue Authority 2015 (1) ZLR 798 (H).  

 That a court is called upon to exercise its own original discretion unaffected by the 

Commissioner’s discretion and in exercising this discretion it is guided by the related 

companies of the offender, the offence and the interests of society. 

 That the pleadings and documents filed of record showed that the SW was a first 

offender who was generally a law abiding responsible corporate citizen and 

compliant with all that tax obligations other than withholding tax.  



 

 That it brought foreign direct investment into the country and contributed its fair 

share to the development of the business it was in and to the economy at large. 

 That there were however some disquieting features in its conduct which raised 

immorality.  

 That SW initially denied the existence of the TMA and continued to do so in the face 

of an unsigned copy procured by the ZIMRA officials from third parties and when 

the executed copy was secured from its bankers, it falsely maintained that it had not 

remitted any fees to the non-resident.  

 That it did not cooperate with the investigators but adopted the dishonest attitude so 

aptly described by the ZIMRA of “catch me if you can” and only admitted liability 

after the production by its bankers of the invoice from the non-resident and its bank 

statement for the transfer of the amount. 

 That it is in the interest of society that all taxpayers pay their share of taxes on time.  

 That the purpose of the penalty is not only to punish the errant taxpayers and to deter 

prospective wrongdoers but to encourage the rendering of honest and accurate 

returns and avoid loss of revenue to the fiscus.  

 That by failing to withhold and remit the tax on fees within the prescribed period, 

SW caused potential loss of revenue to the fiscus. 

 That because of the dishonest conduct it exhibited, the only reasonable finding is 

that the failure by SW to pay tax was deliberate.  

 That this is also reinforced by the concession made by the SW in the letter of 

objection to the effect that the fee amounts paid or accrued for were claimed as 

expenses in the computation of its taxable income in those years.  

 That failure to pay the tax was due to any intent to evade the provisions of the 17th 

Schedule and because of this the penalty must be imposed at the rate of 100% and 

that the Commissioner was wrong to impose a lower penalty. 

 That SW did object to the penalty imposed and failure to do so is fatal to its appeal 

on the point and because of this it is difficult to determine the appropriate penalty 

and accordingly the penalty imposed by the Commissioner remains. 

 That the claim of the Commissioner is not unreasonable or the grounds of appeal by 

the SW senseless and accordingly each party will bear its own costs. 

 

Decision Impact  

 

Taxpayers need to closely examine any activities that they carry out to establish their tax status and account 

for tax appropriately. Failure to comply results in unnecessary costs through penalties and any other costs 

involved. It is important to always seek professional advice from your consultants / advisors so as to avoid 

the inconveniences of fighting tax liability and associated penalties 

 

3.2 Fiscal Appeal 

Nothing to report.  

 

 

 

 

 

 

 

 



 

4. Interpretations & Announcements 
 

4.1 Tax Matrix Analysis of Existing and New Legislation 
 

4.1.1 Currency reforms complicate payment of QPDs 
 

Background  

 

The year 2019 has witnessed various episodes of currency reforms starting with the introduction of SI 32 

and SI 33 of 2019. These two were precursors to the introduction of RTGS dollar as the new Zimbabwean 

currency. They have impacted businesses in terms of financial and tax reporting. The introduction of SI 142 

of 2019 which made extinct all the local transactions made in foreign currency and providing that the sole 

legal tender in Zimbabwe shall be the Zimbabwe dollar with the RTGS dollars being the Zimbabwe dollar 

equivalent reignited inflation. This inflationary impact on the taxpayers’ ability to estimate taxable income 

for purposes of staying within 10% of margin of error when paying quarterly payments dates (QPDs).  

 

Law and Interpretation 

 

Section 72(11) of the Income Tax Act [Chapter 23:06] provides that:“If the Commissioner-General is satisfied 

that a person required to pay provisional tax under this section (a) was, through special circumstances, unable to pay 

the whole or part of an instalment of provisional tax payable by him or her; or (b) underestimated the amount of an 

instalment of provisional tax payable by him or her by not more than 10% or through an increase in the rates of tax 

or for any other sufficient cause; the Commissioner-General may waive the whole or part of any interest payable under 

section seventy-one (2).” Therefore taxpayers are required to estimate their QPDs within the 10% margin of 

error in order to avoid interest of 10% on the underestimated portion. This may be difficult to sustain in an 

inflationary environment. The fact that currently the local currency has become inflated by day as a result of 

adverse exchange rate movement, this complicates taxpayers’ ability to effectively project their QPD 

amounts. Taxpayers might have projected their sales (income) and expenses to be a certain amount but due 

to the upward movement of the nominal value of the local currency as a result of inflation, the nominal 

values might at year end to be extremely higher than projected. This therefore results in the margin of error 

of 10% being exceeded despite the fact that the sales (income) did not actually increase in real value terms. 

Small or medium enterprises are likely to timely correct their estimates if they opt to abide by the provisions 

of s72 (14) of the Act. It provides that: “With particular reference to subsection (13)(b), the Commissioner-General, 

may, on application by a taxpayer who qualifies as a “small or medium enterprise” as defined in section 2B of the 

Charging Act, permit such taxpayer to pay provisional tax under this section on a monthly basis, that is to say, 1 month 

at a time in advance”. Meanwhile, the Finance Minister made a proposition in the 2019 Budget presentation 

to review the interest charged on late tax payments from 10% to 25%. This is expected to be official gazetted 

through a Statutory Instrument anytime.  

 

Decision Impact 

 

Taxpayers will still be required to exercise diligence and should review their estimates each quarter and 

make up top up payments in order avoid the interest as aforesaid. Section 72(11) of the Act gives the 

Commissioner the discretion waive interest where he is satisfied that inability of the taxpayer to pay 

provisional tax (QPDs) was through special circumstances. This gives a taxpayer an opportunity to submit 

credible reasons for failure to comply with the provisions of the law.   

 

4.1.2 Capital Allowances 
 

Background 

 

Expenditure is deducted in the computation of income tax if it has been incurred in the production of income 

or for the purposes of trade. Expenditure on acquisition or construction of fixed assets, known as property, 

plant and equipment (PPE) is not deducted but written off against taxable income over the tax life of the PPE 

file:///C:/Users/Tapera/Desktop/Tax%20Matrix%202015/Acts/Chapter%2021.docx%2372.13.b


 

by way of capital allowances. Assets ranking for capital allowances include Commercial buildings; Industrial 

buildings; Staff houses; Farm improvements; Implements, machinery or utensils; Motor Vehicles; computer 

software among others. Capital allowances are available to all persons deriving income from trade and 

investment namely sole traders, independent contractors, non-executive directors, partners, companies, and 

trusts with taxable income etc irrespective of the type of business undertaken. However miners and 

petroleum operators, have their own methods of claiming capital expenditure.   

 

The law and interpretation  

 

Capital allowances is the practice of allowing a taxpayer to get a tax relief on capital expenditure by allowing 

it to be expensed against its annual pre-tax income. Assets must be used in the production of income or for 

the purposes of trade and also held at the end of year of assessment. If an asset is constructed or acquired in 

one tax year then put into use in the following year, capital allowances are only claimed in the year the asset 

is put into use. Capital expenditure includes the cost of acquiring or construction of the asset itself, initial 

set up, installation, programming, travel cost to purchase the asset, freight charges, transit insurance, 

irrecoverable VAT, borrowing cost, foreign exchange losses in respect of the asset etc. There are two 

methods of claiming capital expenditure, namely Special Initial Allowance (SIA) and Wear & tear (w&t). 

 

Special Initial Allowance (SIA) 

SIA is an investment allowance granted upon election on constructed buildings (other than commercial), 

additions, alterations or improvement to the said buildings (other commercial buildings) and movable 

purchased. The Act provides for 90% de minimis use rule, meaning the property must be used at least 90 

percent in the production of income or for purposes of trade to be granted SIA. The current rate for SIA is 

25% for big businesses and 50% for SMEs in the first year. After the first year, accelerated wear & tear is 

25% per annum for three years in the case of big businesses and 25% per annum for 2 years for SMES. SIA 

is never apportioned either the taxpayer qualifies or does not qualify for SIA at all. It also computed based 

on cost. Assets under a finance lease qualify for SIA in the hands of the lessee.  

 

Wear and Tear 

Wear and tear is granted in all cases where SIA has not been granted. It is computed on cost of immovable 

asset purchased or constructed by the taxpayer, additions, alterations and improvements made to immovable 

properties and on movable property (including on computer software acquired or developed). Wear and Tear 

is computed on the written down value (tax value) of the asset for movable assets. Wear and tear is not an 

elective allowances, taxpayers automatically qualifies it in cases SIA has not been granted. Unlike SIA, wear 

and tear can also be given on inherited or assets acquired through donation. The rate of wear and tear on 

immovable property is 5% per annum (2.5% on cost commercial buildings) and is never apportioned. The 

general rate of wear and tear on movable property and computer software is 10% on written down value, 

exceptional cases include motor vehicles where the rate is 20% on written down value. Wear and tear is 

apportioned in the case of movable property used partly business and private by the owners of the business. 

Accelerating capital allowances allows taxpayers to minimise their tax liabilities, making SIA a favourable 

method to claim wherever possible. However, it is not beneficial for a taxpayer with assessed losses which 

are about to expire to choose special initial allowance because it will result in increased assessed loss which 

may not be recovered.  

 

Ceilings on certain capital expenditure   

Because certain expenditure also benefits employees among them passenger motor vehicles and employee 

houses (staff housing), there are cost ceilings for capital allowances purposes.  Income Tax Act defines ‘staff 

housing’  inter alia, as any ‘permanent building’ used by the taxpayer for the purposes of his trade wholly or 

mainly for the housing of his employees, but does not include a residential unit the erection of which 

commenced on or after 1 January 2009 whose cost exceeds ZWL25,000. A “residential unit” means an 

apartment, flat, house whether detached, semi-detached or terraced, or similar unit of residential 

accommodation. A unit that exceeds the said threshold is qualified for purposes of capital allowances. A 

passenger motor vehicle is a motor vehicle propelled by mechanical or electrical power and intended or 

adapted for use or capable of being used on roads mainly for the conveyance of passengers. It is a luxury 

type of a motor vehicles e.g. a station wagon, estate car, van, 4x4 double cab excluding a vehicle that is used 



 

for conveying passengers for gain, by a hotel operator to convey its guests, carrying 15 or more passengers 

excluding the driver, a vehicle purchased by a taxpayer for leasing under a finance lease, caravans and 

ambulances.  Capital allowances on a passenger motor vehicle are computed on a maximum cost of 

ZWL10,000 with the excess disregarded.  The caps for both staff housing and passenger motor vehicle as 

above were not reviewed along with other adjustments made through Finance Act no 2 of 2019, thereby 

have lose meaning as tax incentives. There were previously expressed in United states dollar but with the 

gazetting of Statutory Instrument 33 and the amendment in the Finance Act no 2 of 2019, these figures were 

converted into Zimbabwe dollar on one to one basis.    

 

Decision impact. 

 

Capital allowances are incentives on capital expenditure which taxpayers must take advantage of. To qualify 

for this relief one must be a registered taxpayer and have proper system for tracking capital expenditure. 

 

4.1.3 Producers of cut or uncut dimensional stones now miners  
 

Background 

 

The government has changed the definition of mineral contained in the Income Tax Act (Chapter 23:06) to 

include cut or uncut dimensional stones which are subjected to export tax in terms of the VAT Act. This 

may have tax implications on cut or uncut dimensional stones producers with effect from the 1st of August 

2019 as fully explained below.  

 

Law and interpretation 

 

According to the new definition the term mineral includes any valuable crystalline or earthy substances 

which forms part of or found within the earth’s surface and produced only by natural agencies, excluding 

petroleum, gravel, sand, any clay (except for limestone) or other like substances obtained by the method of 

surface working (for instance quarrying)  and cut or uncut dimensional stones.  The extension to the old 

definition is the inclusion of cut and uncut dimensional stones. By implication therefore producers of cut or 

uncut dimensional stones are miners.  The mining location has to be registered such as in terms of Mines 

and Minerals Act. Mine whether used as a noun or verb shall be construed accordingly. 

 

Decision impact. 

 

The impact is that cut or uncut dimensional stone are considered as mineral and subject to mining royalties. 

Cut or uncut dimensional stones qualify for mining royalties under other precious stones. This means that 

with effective from the 1st of August 2019 and every year of assessment, the persons mentioned by the 

Income Tax Act must deduct royalties on income derived from carrying on the production of cut or uncut 

dimensional stones, based on the face value of the invoice thereof. Royalties deducted shall be submitted to 

the Zimbabwe Revenue Authority no later than the 10th day of the following in which the proceeds from 

which the income was deducted. However, it’s not clear what could be the rate of royalty because the law 

has not specified classification of stones for purposes of royalty.  For income tax purposes, any person 

involved in the production of cut or uncut dimensional stone is deemed to be a miner and entitled to claim 

100% of its expenditure as capital redemption allowance. Capital expenditure for computation of redemption 

allowance on capital expenditure is provided for by the 5th schedule of the Income Tax Act.  

 

 

 

 

 

 

 

 



 

4.2 Announcements 
 

4.2.1 IMTT yet to stay judgement academic  
 

Background 

 

The High Court gave judgement on the validity of SI205 of 2018 that introduced Intermediated Money 

Transfer Tax (IMTT), which has the effect ruling that was unlawful and accordingly set it aside. The 

judgement followed the challenge by one Mfundo Mlilo, represented by former Finance Minister, Tendai 

Biti. The ruling is only an academic, because IMTT was subsequently incorporated in the Finance Bill no 1 

of 2019 and debated by both houses and then sanitized through Finance Act no 1 of 2019. Mlilo was 

challenging the SI in terms of s3 (3) of the Finance Act which provides that any regulation to be introduced 

by the Finance Minister should be “…confirmed by a Bill which—(a) passes its second reading stage in Parliament 

on one of the twenty-eight days on which Parliament sits next after the coming into operation of the instrument; and…”  
Whereas when SI205 was introduced there was no bill in place. The procedure of that should be followed in 

amending an Act of parliament encapsulated in the Standing Orders of Parliament. By-passing parliament 

like what the Minister did is to the detriment of the validity of the regulations. The Minister has since 

responded confirming that the levying of IMTT is lawful since SI205 was subsequently regularised when 

the two houses debated and confirmed introduction of it through Finance Bill no of 1 of 2019 (see the 

Minister’s letter overleaf). 

 

Law and interpretation 

 

The extract of Finance Act no 1 of 2019 which validates the amendment of the rate of IMTT is as follows: 

“New section substituted for section 22G of Cap. 23:04: With effect from the 13th October, 2018, section 22G of the 

Finance Act [Chapter 23:04] is repealed and the following is substituted— “22G Intermediated Money Transfer Tax: 

The intermediated money transfer tax chargeable in terms of section 36G of the Taxes Act shall be calculated at the rate 

of zero comma zero two United States dollars on every dollar or part thereof transacted for each transaction on which 

the tax is payable: Provided that if a single transaction on which the tax is payable is equivalent to or exceeds five 

hundred thousand United States dollars, a flat intermediated money transfer tax of ten thousand United States dollars 

shall be chargeable on such transaction.”.  Firstly, the extract makes no reference to SI205 of 2018. Secondly it 

backdates the new rate of IMTT to 13th of October 2018 coinciding with the date the invalid SI205 of 2018 

was gazetted.  For these reasons the challenge by Mlilo appears an academic debate. However of concern is 

clause 13 of the Finance Act no 1 of 2019 which appears to be validating the SI. It reads: “13 Amendment 

of Thirtieth Schedule to Cap. 23:06 : “….(2) The collection of intermediated money transfer tax in terms of 

Statutory Instrument 205 of 2018 is hereby validated to the date of commencement of this Act”. (Underlined words 

our own emphasis).  In our view this provision in the Finance Act creates more problems rather than validate 

anything really because the statutory instrument which it refers to has been set aside implying that the government 

expropriated property from the people. In terms of section 71 of the Constitution of Zimbabwe Amendment (No 

20) no person may be compulsorily deprived of their property unless certain conditions are met which include 

that “the deprivation is in terms of a law of general application”. In this instance, the law of general application 

at the time of collection of tax was SI 205 which has since been invalidated and set aside. The question that arises 

after the setting aside of this instrument is, what law was the government using to collect the tax?  

 

Decision impact  

 

This case may still be argued further as it more fully appears that the collection of the taxes from the 13th of 

October 2018 to 31 December which was supported by an instrument which has been set aside could have 

been improperly collected.  



 

 
 

 

 

 



 

4.2.2 Voluntary disclosure of amounts received in foreign currency  
 

Background  

 

Since the separation of the RGTS and the Nostro bank Accounts on 15th of October 2018, the Zimbabwe 

Revenue Authority Commissioner General has been insisting taxes are paid in foreign currency where 

receipts are received in whole or in part in foreign currency. As follow up to this, the authority has written 

to some taxpayers requesting them to make a voluntary disclosure of any amounts received in foreign 

currency where there has been omission. Below is the sample letter from the authority.  

 

 
 

Decision Impact 

 

The laws on payment of taxes in foreign currency originated from pre multi-currency period i.e. prior to 

2009.  The emphasis did not matter until 15th of October 2018 when the government separated RTGS from 

Nostro balances. Technically the value of RTGS and United States were at par until 22 February 2019 and 

one could argue that preference of either currency was immaterial. For this reason we can argue voluntary 

disclosure is of value from 22nd of February 2019.   Voluntary disclosure gives taxpayers opportunity to pay 

taxes without being charged penalties.  



 

Disclaimer Clauses 
 

The information contained in this MTU is for general guidance only and is not intended as a substitute for 

specific advice in considering the tax effects of particular transactions. Whilst a lot of care has been taken 

in the compilation of the information and opinions contained in this publication, no liability is accepted for 

the consequences of any inaccuracies contained in this guide. The information does not constitute a legal 

advice nor can it be relied on in any dispute with the tax authorities and shall not constitute any legal or 

tax opinion in this or any jurisdiction.  The analysis contained in this MTU is based on the current legal 

framework which is subject to change and Tax Matrix (Pvt) Ltd or its employees assume no obligation to 

update or otherwise revise the materials contained in this or any of its MTUs. In making their 

considerations, recipients or people with access to the MTU are advised to make their own independent 

assessments, and, in this regard, to consult Tax Matrix or their own professional advisors before taking any 

action. The information and opinions contained in this MTU is valid as at the date of uploading on the 

website, preparation or compilation, any of its contents may be subject to change without notice. The 

information contained and opinions contained in this MTU are for the purpose of general information (“the 

purpose”) and for no other purpose.  The company disclaims any responsibility for the use of the 

information contained herein for a different purpose or context. The information contained and opinions 

contained herein must not be copied, published, reproduced or distributed in whole or in part to others at 

any time by the recipients. Tax Matrix (Pvt) Ltd retains all intellectual copyright information contained 

and opinions contained in this MTU. Recipients should seek the written permission of the company before 

distributing copies of information and opinions contained in the MTU to third parties. 
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